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Date \ / 11 |72\

Criminal No. 10-225 (CKK)

UNITED STATES OF AMERICA
V.

STEPHEN JIN-WOQ KIM,

Defendant.

DEFENDANT STEPHEN KIM’S SEVENTH MOTION TO COMPEL DISCOVERY

Pursuant to the Court’s lanuary 7, 2014, Order, defendant Stephen Kim, by and through
undersigned counse!, hereby moves this Honorable Court Tor an order directing the governiment

to produce the following discovery tlems.  This moton s made pursuant to Rule 16 ol the

Federal Rules of Crimimal Procedure as welt as Mr. Kim's night 1o exculpatory information as sct

torth iy Brady and its proceny. Scee Brady v, Marvland, 373 U.S. 83 (19063),

- s — — e s ma el w——

INTRODUCTION
Ay the Court 1s aware, on December 13, 2013, the detense provided the government with
a letter setuing torth ten discovery requests. See DR 2420 Bxo 1 On December 20, 20150 the
parties met and conferred regarding those requests, On January 7, 20140 the governmont
responded by letter and agreed to provide additional discovery as to some of the requested 1tems.
Scee Dkt 242 Ix. 20 Through the mect-and-confer process and exchange of letiers, the parties

| : . : . : |,
were able to resolve six of the ten requests made by the defense. in whole orin part. e

remuatmng items are the subject of the mstant moton to compel discovery.

o Y s e AL . A i e e

' More spectiically, the parties have resolved Items 1.4, 6,9, and 10 from detendant's December
| 3th letter. ftem S may be resolved. although the government's response (regarding -
-rca.:m'ds) 1s ambiguous. Sce Section I below, ltems 2. 3, 7, and 8 remain outstanding and
are the subject of the mstant moton.

1
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. LEGAL STANDARD
The lepal standards applicable to the instant motion are addressed in detarl m defendants

prior motions to compel discovery, See. c.g. First Mot at 4-6. The defense incorporates thal

curlier discussion by reference. The defense notes, i particular, that under the law ofb L
Cireuit, information is discoverable 101t helps the defense ascertaim the strengtis and weaknesses

of the overnment’s case or aids the defense’s eltforts to conduct an investipation o discredit e

.-
N s g ol T L

covernment’s evidence.  Sce United States v, Marshall, 132 F3d 63, 67 (D.C. Cu 19U
Discoverable information may also include inculpatory cvidence, as “such evidence may “ater
he quantum of proof in fdefendants] favor” i several ways: by preparing a strategy o coniront
e damaging evidence at trialy by conducting an mvestigation o atempt (o discredit that

-
-

evidence: or by not presenting a defense which is undercut by such cvidence.” Td. al 68,

1. SPECIFIC ITEMS REQUESTED

A Unauthorized Disclosure to

(ltem #2)
On July 2, 20103, the government produced seven pages ol matertal related 10 a sepaate

anauthorized disclosure of classifred miornmation .

VS, Ex. 17, at 30 CLASS 3232.380 These matertals were apparently produced as i result of the
Court’s rubing on the government's {irst set of ¢x parte CIPA § 4 motions, which required the
covernment 1o “produce the FBL 302 and related materials discussed in Sccton HTL.C.O of the
Memorandum Opinion resolving the Government's molions,” See Sealed Order of Junc 4, 2013

see also DG VIS, Bxc 17, at 30 The materials desceribe

B Cloonine that tone of s colleagues was told by o
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sentor administration official that the tntelhgence Community -—

— Ihe seven pages preduced by the government are attached as bxhibit 1

Hased on us review ol those matenals, the delense reguested further informat:on
epardimg: ) the source of the disclosure o -; (b) any overlap between those
imdividuals who accessed the mformation disclosed m_ and those mdividuals mcluoed
on the Access Last m thirs caser (¢) the government’s response (o -l regardimg he
disclosure. mcluding  whether the government requested  that — withhotd such
nformation Irom publicatton or otherwise alter its reporting; and (d) a copy of any storyv run by
B coording the intormation allegedhy disclosed.™ Dkt 242, Fxo 1o fem 20 e
covernment demed this request, clammimg that ot calls for the production of material to which ihe
defense s not enttled.™ Dkt 242, bxc 20 ac 20 "The defense now moves to compel the production
of the reqguested matenals,

The government's clavm that the defense 1s "nol entitled™ o addinonal imtormation
regarding the unauthorized disclosure to _ s puzzhng, m light of the Court's carbier
ruhing, Grven the ex parte nawre of the carlier proceedimgs, the defense renuns unaware of the

.
1

basts for the Court’s Order directing the government to produce materials re

ated to e
unauthorized disclosure o — The Court must have concluded, hoswever, iat e
disclosure o — s relevimt and hedpful o Mro Kon's defense: otherwise, the Cosnt

would not have ordered the government to produce materiads refated to that disclosure. 1 e

— - - - ——— - - - a -— - —— e o kmee T

[he defense notes tor the record that 1t contimuaes to object to the ex parte procecdimgs that have

i —

T

tiken plice 1 tas case. During
motions to withhold informauon

discovery, the covernmment has hiled at least hve ex paie

]

rom the defense. The government has also been pernutted o

r—m

submit ex parte briets challencing the use. relevance, and admissibihity of certam evidence uncer
CIPA § 00 These ox parte proceedings have deprived the defense ol s abrlity to test the varioas
represcitations made by the government regarding the documents 1t has refused to produce
duning classitied discovery mothas case.

et Chaniiied [ S ebicctto EHA Rrotective Drdes

-~
3
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disclosure to [N ( clcvant and helplul to M Kim's defense. the same s also true of
spectiie information refating that disclosure to the charges at issuc my this case - such as whether

there s any overiap between those individuals who accessed the information disclosed lu-

- and those individuals imcluded on the Access List i this case.”™ Dkt 242, bBxo L len 2
e government has thus far faried to explain how the PR 302 and rrelated materials™ could be
discoverable, but the specitic mformation requested by the detfense hnkang the same disclosure to
the chareced disclosure 1s not discoverable,

The government's refusal o provide addittonal discovery reparding the —

disclosure 1s particularly unpersuasive given the targeted nature of the requests made m
delendant's December 15th fetter. Rather than requesting all mtormation in the government's
possession, custody, or control reearding the disclosure m_., the defense muade @ seres
of requests narrowly focused on uny relationship between the disclosure to - and he
chargcd disctosure, and the imanner mwhich the two “leaks™ were handled.

Subpart (a) requested any mformaton regarding “the source of the disclosure to -
- Dkt 242, Fxo 1) tem 2.0 This information is relevant and helpful to Mro Kim's ceferse
because 11 owould dentity @ government official actively leaking -—
- within duvs of the charged disclosure, The delense cannot investigate whether that person
was also the source of the alleged Teak o Fox News without Tearnmyg that person s dentity

Moaorcover, what hittle mtormaton has been provided to the defense to date mmdicates that te

AL L. - - —— - .. o — - -——— . - - — t—g— e T=aa P — U —

"I this person accessed the charged intelligence report, he or she may or may not be on the
covermment’s Aceess ListT i tus case. As the Court s aware lrons prior bricting, the
coverninent has been unable o comprehensively determine which individuals accessed the
charged mtellicence report on Junce 11, 20090 While clectronie audits and document aceess

records have identified dozens of individuals who accessed the intethigence report etectrenically.
many  individuals have atso been odded 1o the "Access Tist? because they reccived e

mformation by word-of-mouth, hard copy, formal brieting, cte

Franta—Chrssibied —: Contentsyyabijeetto-CHAA-Protcetiye-Orter
A
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source ot the  disclosure 1o — was likely a Thigh-level™ person or o “senvor

sdmmistranon official.” Sec Bxo T eCOEASS 32323 Houe, such information also supports the
defense’s theory that the aticged disclosure 1o Fox News emanated from senior ofticuds at the
~Nattonal Scecurtty Counctl or the Whtte tHouse, and not from a lower level employee like N
K.

Subpart (b) requested information regarding “any overlap between those mdoviduals wio
accessed the mtormation disclosed o - and those imdividuals mctuded on the Access
st this case.” Do 2420 x0T tem 20 The relevance and helpfulness of this information to
the detense should be obvious: any “overlap™ would consist of those individuals who accessed -
and therefore may have disclosed - both pieces of classified intormation
that were allegedly leaked to the media _ Such mformation

wouid be critical to the defense’s eftorts to demonstrate that someone other than Mr, Kim owas
the source of the alleged disclosure to My, Rosen on June 11, 2009,
Subpart (¢} requested any mtormation regardimyg, “the government’s response {o -

- regarding the disclosure, mcluding whether the governument requested that —

withhold {the feaked] information from nublication or otherwise alter 1ts reporting.” Dkt 240

Fxo b Ttem 20 Phis mformaton s relevant and helpful to Mreo Kim's defense tor several reasons.
Firsty as the Court will recall trom prior bricfing, the government apparenty did not reguest tht
Mr. Rosen or Fox News withhold the mformation at issuc from pubhication or remove 1t lrom s
website (despite multiple phone calls between Mr, Rosen and government public aftans oficials

on the afternoon of June 11, 20093 Sce Third Mot. to Compel at 7-9; Detl’s Reply to Omunibus

Lo bR B T T R - LTI LR R 7 Py R — . W WT L CRJddd d e deepee g m 1. RTUCE .mmiE.

To renerate, 1 evadence of the disclosure to - s retevant and heiplul to the defense
per Hus Court’s prior Fx Parte Order. then a fortori any evidence indicating that the mformation

— —a [R—

Jiscltosed o _ was accessed by an o mdividual who also accessed  the churged

mteiligence report s also relevant and helpful o the defense.

siticd (DR s Subieetto-CHIA Rrotective Order
)
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A

Opp. to Mots. to Compel at 260 Any mformation demonstrating that the government did vk
stch a request with respect o the — disclosure would tend o support the defene: s
theory that the information at issue in this case, which was not the subject of a similar request by
e covernment. was not particularly sensttive or closely held (and thus not “national deler se
mtormution ) and that Mo Kom did not have “reason 1o behieve [that the information] could e
used to the myury of the United Stunes or 1o the advantage of any foreipn nation.”™ 18 US.C §
793(d).

Sceond, intormation regardmy the government s responsce o the disclosure m_
s also heiplul to the defense i refuting the government's apparent behief that as-yet-umdentified
NOC offtcrals merely “dectined to conmument™ on the alleged disclosure when they spoke with N

Rosen for several minutes on the afternoon of June 11, 2009, Sce Dkt 94 at 3. The disclosure @0

¥

N ook place GG i chorecd discloswre

According to the discovery provided to date, the call from _ precipriated @ process

wherehy o public attairs otficial - documented the inguiry {from -- mformed

the reporter tnat he would get back o him, and then sought gundance from sentor oificials as 1o

— would respond to the apparent disclosure. Sece Ex. . That process stands in

stark contrast 1o the communications hetween Mr. Rosen and the NSC on June 11 2009, wineh

apparently  went undocumented.  Information regarding the government's response (oo the
disclosure 1o — ts thus helptul 1o the defense m demonstrating the manner m wiicen
covernment officials responded o similar imguiries during the same tme perted. The fact that
NSC officals who communtcated with Mr. Rosen on June 11, 2009, did not Tollow @ simuler
process casts doudts on the government's assertion that Mr. Rosen contacted the NSC merely

seek comment on the mmformation altepedly disclosed to him.

Lreats

R <1 ~-Sobject-o-CHRA Protective Order
¢
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Subpurt (d) requested “a copy of any story run by _ recarding the mformation
dlecedty disclosed™ DRt 2420 Exo 1) fem 20 This information s refevant and helptul to the
defense tor many of the same reasons desceribed above. namely to help the detense determine 1)
whether the mtelligence mformation allegedly disclosed 1o — was disclosed o tae
public v a news story without authorization: (2) how the purported sources of the allegecty
disclosed iformation were described in any such reporting; and (3) whether the government
responded to the disclosure. and in what manner.” The Court has alrcady hetd thae an 1131 502
aescribmg the apparent disclosure 1s discoverable. The government has offered no principled
reason o hind that an open source news article describing the same mformation 1s oot
discoverable. Consistent with its prior ruling. the Court should therefore compel the production

of the requested materials.

B, Past Investigations for the Unauthorized Disclosure of Classified Information
(Item #3)

s the detense explained i ns ifth motion to compel discovery, a recently declassiticd
report indicates  that the Office ot the Inspector General of the Intellivcence Community
COIGACT T — and not the PBE — handles o targe number of “leak mvestigations.”™  Sce ity
Motion at 17-18. According to the report, OIG/AC implemented “a program to lead 1C-wide
admuiustrative investgations imto unauthorized disclosures of classified informution (1.c., “leak )
matters. Fith Mot to Compel, Bxod at i The OIGAC Investugations Division “reviewe |
hundreds of closed cases from across the 1C,T and “will engave i gap miugation for those cases

wihiere an agency does not have the awthority to investigate (mulliple agencies or programs) or

- - T AR AR s e, -

A seareh b\f LIL‘;LHSL counsce: tor . — report would not resolve this, ven it the

LJL]LH:L were o locute a report on its own, the delense’s own scarch cannot conbirm thel
waatever news report it may nd was the subject of the B 502 and related materials produce !

by the government. The defense should not be required to guess which " report wits

the subject of the apparent disclosure,

B
/
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where DOJ dechimed erimunal prosecution.™ Id. at 100 As of June 30, 2012, OIG/AC was in the

process of Treviewing 375 unauthorized disclosure case files,” all of which would have f(allen
oulstde of detendant’s prior requests because they had not been reterred 1o DOJ. Id. ar 16, 1he
intormatton contamed i the declassified yeport ditfers markedly from  the parties” prior
understanding durtng the meet-and-confer process that alt such leak investigations were handled

by the FBL Sce Fifth Mot o Compel at 17-18.

n e T — Ly

Based on its review of the declassified report, the defense requestee  mformat on

regarding Tany OIGAC vesticatton of any ndinvidual on the Access List for (a) the

unauthorized disclosure of classitied mtormation related to North Korea between January |,
2009, and December 31, 2009; or {(b) the unauthorized disclosure of ¢lassificd mmtormation to Fox
News DU 242, Bxo 1 Tremy 30 The defense also requested the same information regarding any
O1GAC investigations of John Brennan, Mark Lippert, Denis MeDonough, and John Herzber .
[d. "The government denied this request, asserting that “O1G/AC has not been involved 1 the
mvestigation or prosceution ol the defendant, and that anv records in the possession of the Office
ol the Inspector General of the Intelhigence Community are not within the prosccution tean:’s

possession, custody, or control.™ DRt 242 Fx. 2, at 2. This response 1s unavarling, for seve

I'CASOIN.

First, contrary to the government's assertions, OLGAC records are plamnly within tae

government’s Upossession, custody, or controi” for discovery purposcs. Courts within ths
Circutt have repeatediy held that “documents maintained by other components of the governmen!

— e — e

- em - a——aaas mamrass ..

{ 1 . , : : * . : :

he defense requested information regarding Messrs, Brennan, Lippert, and McDonough bascc
on the Court’s ruling on detendant’s second motion to compel discovery,  Sce Op. on Scecond
Mot at TH-15 (holding that 1t is “more than veasonable to presume’ that these mdividuals

of the contents of the charged wmitcligence report on June 11, 2009),.
information regardi

CATNCU
The defense requested
ne Johin Flergberg based on his extensive contacts with Mr. Rosen and s
aceess to intelligence reporting on North Korea, Seead. at 13-15.

REDACTED ! CLEARED FOR PUBLIC RELEASE
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which are “closely aligned with the prosecation” must be produced.™ United States v. Libby. 429

-

codupp. 2d 106 (D.D.CL 2000) (quoting United States v. Brooks, 966 1F.2d 1500, 1503 (D.C. Cir

1992)); see also United States v, Poindexter, 727 F.oSupp. 1370, 1477-78 (1D.1D.C. 1989). [n :his

case, the government cannot sertously dispute that the intelligence community i1s “closely
ahigned”™ with the prosecution. The cuse began with a formal request from the intelligence
community for a crimunal investigation of the alleged disclosure to Fox News.  The intetligence
community provided the government with most of the evidence at issuc 1n the case, including

copies of the mtelligence report allegedly disclosed to Mro Rosen, documents reflecting the

drafting and dissemination of that report, and clectronic document aceess records identilyime
those mdividuals who accessed the report on the date in question. Numecerous members of “he
mtetligence community were made avattable for interviews with investigators, and will hikely be
called as witnesses for the government at trizl, The prosceutors themselves commonly refer 1o
the telhgence community as the “equity holders™ in the case, and have requested additional
tme from the Court to consult with the IC any time the defense has made discovery rcqucsts‘;.?

These factors are more than sufficient o warrant a finding that the itelligence community is

“closely aligned™ with the prosecution m tus case. See Libby, 429 F. Supp. 2d at 9-11 (holding

that the Office of the Vice Presitdent and the CLA were “closely ahigned™ with the prosccution

based on sunmtlar factors).

- 1 M

T, - . v . . .
SNee. eg, Transeript of Status Hearmge on June 4. 2003, Dkt THO, at 4 (Mr. Harvey. requesting

)
Lour weeks time after defendant's discovery requests betore the Court holds @ status conterence:
what the government would do prior to the status i1s to coordimate with the mtelhigence

commurity regarding any new discovery requests. . 7) Transceript of Status Hearnng on fuly 9.
2005 Dkt 147, at 28 (Mo, Harvey, requesting ten days additional ume for the govermment on a
motion to compel schedule: 1 would just tell the Court that, this 1s not the typrcal case. These

arc not typical motions. 1tinvolves lots of coordination with the mtelligence community. ).

y
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The government attempts to avord this result by distinguishing between the intelhigence

conununity and the “Oftice ol the Inspector General of the Intelligence Community.” g

covermuent asserts that becausce the “OIG/AC has not been volved m the mvestigation or

proscceution of the defendant.” its records are not within the government’s possession. custody, or
control. DKt 2420 Fxo 20 at 2 (emphasis added). The government ciies no authority for the
propostton that a sub-component ol a government agency (OIGAC) should be treated as a

separate entity tor discovery purposcs, and the weight of authority runs contrary 1o any such rule.

Sce Libby, 429 1. Supp. 2d at 6 (holding that the “burcaucratic boundary between agencies is 1o

weak o hmit the duty to disclose™); Brooks, 966 1°.2d at 1302 (holding that a prosccutor’s oftice

cannol avord disclosure by keeping isell i oignorance, or compartnientalizing mformaticn

about different aspects of a case™ (quoting Carey v, Duckworth, 738 1F.2d 875, 878 (7th Ci

LOR-) ) Uinnted States v, Marshatl, 132 1.3d 63,69 (D.C Cir 1998) (A prosecutor may net
sandbag « defendant by the simple expedient of feaving relevant evidence to repose m the hancs

of another agency whiie utthzimg his access W 1t in preparing his case tor tnal”); Poindexter, 727

.o Supp. at 1477 (noting that “the government cannot be compartmentalized for purposes of Rule
LOoas readily as the {proscceutor] sugeests™). Given the “close working relationship™ between the
covernment and the mtelhigence community in this case, scee Brooks, 966 F.2d ac 1505,
pernntting the government o avord disclosing recards from a sub-component of the 1C “woull
clearly contlict with the purpose and spirit of the rules governing discovery in crimimnal cases, s
1t would permit the povernment rely on a “plethora™ of documents {from the [C to butld 1its own

casc white at the same ume denying the defendant access to documents from within tne same

apeney that are “purportedly bevond fthe prosccution™s| reach.™ Libby, 429 1. Supp. 2d at 11,

——— e — ——— i

r o . L
. ] ¥y . 4

L)
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Even if the government were correct to view OIG/IC as a separate entity for discorery
purposes. however. the fact that OQIGAC “has not been mvolved 1in the ivestivaton ot
prosceutton of the detendant™ is not a legally sutficient reason to deny discovery. The duty 1o
disclose 1s not limited 1o only those files ol agencies that participated in the investigation.” bul
rather “rtums on the extent 1o which the prosccutor has knowledge of and access 10 the

documents.”™ Libby, 429 |, Supp. 2d at 6 (quoting United States v._Santiago, 46 I 3d 8§85, 894

(Oth Cur. 1995)). The vovernment’'s January 7th letter does not deny that prosecutors are aw are
of the OIGAC records requested by the defendant, nor does 1t clamm that the prosccutors (and
thenr mtelhgence community liatsons) have been denied access o those documents. Sece DKL
242, bx. 2 at 2. The January 7th letter thus fails to provide any valid rcason why the requested
records fall outside the government’s possession. custody, or control for discovery purposes.
Second, the requested matenals are also relevant and helptful to the preparation of Mr.
Kim’s detense. As the Court noted i ruling on defendant’s second motion to compel discovery.
sec Op. on Sceond Mot at 6-14, the delense “logically™ seeks to refute the government’s cusc
against Mr. Kim by obtaining evidence indicating that other individuals were leaking classitied
nformaton during the same time period. Consistent with the Court’s prior rulings, defendant’s
requests have been narrowed to address only mvestigations for the unauthorized disclosure of
classthed information related to North Korea, and the unauthorized disclosure of classilied
mformation to Fox News. Sce Dkt 2420 Exo 1o hem 3.0 [ the govermment were to discover, or
example, that one of the mdividuals on s Access Last has been separately mvestipated and
sanctioned by the OIGAC for leakimg classified mtormaton regarding North khorea to James

Rosen. such information would be exculpatory and should be produced to the delense. Tac

. - \ b | L J L ] r -

I
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Court should theretore order the government to search {for and produce the requested materi: Is
lrom the mtelligence community.

-- lbmail (Item #7)

In s Memorandum Opimion on delendant’s first motion to compel discovery, the Court

ordered the gavernment to produce a copy of ..fm—, email from _ See O,

on Frst Mot at 120 In response o the Court’s Order, on July 2, 2013, the government produced

a4 Copy m‘mc:- cmat! containmge no classification markimgs. Sce PDRG TS, BExo 17, at b
Lhat ematl s attached as Exhibit 20 On August 16, 2013, the government produced o e s
verston of lhc- cial with classitication markings.™ Sce DRt 153, kEx. 6, atl, Ths
new verston” s attached as Bxhibit 3.0 Given the muatuple versions of the l- cma |
produced by the govermnent, the defense requested any information regarding “whether thil
ciyatl was sent over a classificd system and whether that emarl was marked “classified™ at the
time that 1t was sent.” DR 242, By 1 Ttem 7.0 The government denied this request, stating that
1t tcalls for the production ol material to which the defense s notentitied.™ DRt 242, Fxo 20 at 2

The vovernment's refusal to provide discovery regarding the original classtficaton status
of thc- cmail cannot be squared with the Court’s prior Order. The Court directed - and

the defense 1s entitled to receive - a copy of the email as 1t existed In - mdicatin:

whether 1t was sent over oo secure systent. The Court did not direct the government to produce

copy of the el with classitication markings that had been added tour years later.
As the Court recoenmized i its Opinton on defendants first motion to compel, the
covernment has aiready conceded that “wade distribution™ of the - cmail - which details

. » ‘el
—— L)
1

helpiul 1o the defense’s clainn that the Defendant did not have reason to beheve that the

|
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Jdisclosure to Rosen ul“— could be usced 10 the nyury of the United States or ta e

advantage of o torcign natton.” Opoon First Mot at 130 Hhe ongial classification status of 4hie

r

cnmat! poes directy to whether that emanl was “widety distnbuted,” and s theretore

Tarw
p—
-

discoveravle, The fact that high-ranking State Department ofticials circatated  reports

—” over unclassified emati systems s helptul to the defen o

l

at the mformation contaied e the charged mtelhigence report was not “closcly held. and

r.--"
’—I—..

cdefendant did nos have Treason to behieve [that the information| could be used to the mjury of the
Lonited States or to the advintage ol u forcign nation.”  In hght of the governimerts priog
concession, there 1s no basts tor the povernment’s continued refusal o produce mtormation
reearding the ortgimal classification status oi‘lhc_ cIa |,

D. Inaccuracy ut‘- (Item #8)

In its Memorandum Opiien denving defendant’s motion for reconsideration of o
Court’s detimtion of “mtormation reliating to the national defense.” the Court observed that, 7l
ro pomnt has Defeadant K sugeested to the Court that he mtends to argue the mlonmation it
— Op. at 9. As the defense explamed at the January 7th States
Hearme, the defense does mtend to demonstrate at trial that the mlormation contained in-
wis nol aceurate (1.¢., that 1twas not geauine “imtethigence and mm——
i te report). The defense therefore requested addionad
discovery regarding the inaccuracy of the charged intelligence report m hight oll_
R oo Dkt 242, b L fem 8

covernnient denied this request, stating that 1t ealls for the production of materat to wieh the

1SSUC Dere was maceurate.,

detense s notentitded.”™ Dkt 242 s 2ot 2

XEDACTED TLEAREN FAR PUBLIL RFLEASE
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| he fact tllail- Wias tnaccurate 1s no longer i dispuate, AU the denuary 7ih Status

Hlearmyg, citer repeated questioning from the Cowrt, the government retuctanty conceded that tac

iorntation contalned 11] - WS il”l(.'L)HHi“%lLﬂH ‘s\"illl _—

ot 4 (CLASS O The report also contained varous caveats and gualifications regardu ¢

.

s contents, he

i

tor example, expressly noted that the mtormaticn

cottined m the report could be nothimg niore than ™

{r
.

Phe purported intethreence contamed in

Jreent-ns-Cinssified
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Jocuments woud include any docuryents deseribing or acknowledging these mconsistencies, an,

documents analvzny the artterences between

Ay inte Dacnce reports o other documents addressing

and any docwments regarding the orgin !

s Cottetts-S b feet-toCHBA Proteetire-Oeder

et - tasyed
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e s R ARETH AT DR YT DETTAQE

b e

I o+t Subieet-te-CHIA-Brotective Order
- of the maceurite reporting contaned in - The requested information s refevant

and heldptut o Mro Kieys defense. tor several reasons.

Farst as the district court held m United_States v, Abu-lthaad, 600 . Supp. 2d 302 (1)

so. mrwTEn.

Conmn 20095, a rational jary s enttted to hind that “completely mnaccurate information™ does not
satistyv the Espronage Acts requirement that the information at issue “relat{es] to the natton.l
detense.™  Id. at 385-86. In that case, defendant was charged with disclosing “three spectic
preces of mtormation” regardimyg the planned movements and deployment of a ULS. naval flect
Id. at 384, Defendant argued that one of those three preces of information - the date upon which
the tleet planned to transit the Suat of Hormuz - was not accurate. (The date of transit m the
lcabed document was Apnl 29th, whercas the tleet actuatly planned o transit the Strart on Moy
Indy Idat 386, On that basis, defendant argued that the information “could not possibly relate

"

to our nattonal defense™ vecause 1t was “Hatwrong, 1d. at 584,
The Court accepted this premuse, holding that, “[tjo be sure. completely maccurate
mformation regarding the tattiegroup may well not relate o the nattonat defense.  1d. at 530,

b T—

As the Court explamed, b

ad there been a large discrepancy between the actual date of

nanstung and the date set forth in the [leaked document], the Court would agree with {the

detendant]” that the maccurate mformation was not “national detense mformation.” {d. Groven
the “proxinuty™ of the Teaked date and the actual date of transit, however, the Court held thit
“the Jury was entitled to conclude beyond o reasonable doubt that this mtormation retated to the
nattonad delense.™ Tdat 386,
Like the detendant in Abu-Jithaad, Mr. Kim intends to arguc at wriai that the imformation
’

contamed 1 - was ol national detense mformation because 1towas not accurate. M

K s delense is substantally stronger than Mro Abu-Ihaed’s, as the diserepancies between -
L6

RENARTEN | ~LEARED FOR PUBLIC RELEASE
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Frentus Clasifed [T . CoienisSubjectto CGHA-Reoteetive- Drder

I \vore ol minor macouractes, as they

are relevant and helpfulb to Mro Kiun's detense, as
thev tend 1o support his view that the iformauon contamed in_ docs not Trelate o e

national defense ™ because 1018 not wecurate, The defonse s entitded to present such evidenee 1o

the tury so that it may decide whether the mformaton at issue falls swithin the scope of G

A

-
L

Fspronage Act.”  See Gormn v Unted States, 312 U080 190 31-32 (194 1) choldimyg that )

—— e e el el -

=

connection of the mlormaton withy natonal defense™ 15 a jury cuestion): Abu-Jihaad. 000
Supp. Sd at 385-80 (saime).

Sceond, the reqguested malenals are also relevant and  helplul o the delense n
demonstratnyg that the mformation contained in- was ot Sinformation the possessor has

reason o believe courd ne used 1w the mpury ot the United States or to the advantage ol wry

torergn nation.”™ 18 LES.CU 3 793(d) As the detense has repeatediy pomted out, _

contains mtormaton calling mto question the accuracy and provenance ot

the purported “mtethigence.”  The mconsistencies belween _ and ._

f TewETEm . c ) - A -anm —.——.— —_—

[he defense also notes for the record that mlormation t'wmnlmg the accuracy 0['-
would plinaly be discoverable under the definttion of “natonal defense mformation” advancdd
by the detendant and apphicd in other Cireuits (but reiected by this Court). which requires il e
covernnent to prove, miter abia, Ut the mformation s Cclosety held™ and that ity disciosuie
would be potenially damaging o the Uinited States or might be usclul o an encny ol the
Uinnted States.™ United States v Kiriakou, 898 P Supp. 2d 921, 923 (D0 Ve 201200 see also

Opoon Tond Mot to Comper at 0-10 Opoon Mol for Ru onstderation at -9 Under ue

detendant’s proposed stendard, miormaton regardimg the maccuracy ol -- m::k.ild e

divecty to whether the information alicgedly disclosed by Mo Ky was potentially diaomup g o
the Ulnited States or helptul to a torergn nation.

et ClussHed

;. GCotrtetin-Sthteeo-CH A eptectir e O der
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Fremtwr-asified [T CenisSubjeerto-CHEA RioteetiveOrder:

tend to support the defense s view that a scasoned analbvst in N,
Kim's position would have been quite skeptical of R @5 it appeared o contain nothinyg
more tan speculation and guesswork. The documents requested by the defense would Ticlp
corroborate this view by confirnunyg that, mofact. the mformation contained n - WIS
WO

b
o

-
l+
‘W

— Records (Htem #3)

On August 22, 2015 the governnient produced HLlhfsli‘LLllt‘-d- records rcﬂa.‘clm;-

on June {0-i1, 2009, Sce

Dt Ias Bxc 70 at b HThese records, however, are virtually meamngless iy the form created by

he governement. In addion 1o using substutations for _—

the covernment also replaced

Sce Bxtibit o

Dot of the orginal request, The detense theretore requested “eopies of these - FeCOI s
without substitutions for
— on Tune TO-11. 20097 Dkt 2420 Exo b, ftem &0 The delense also requested an
unredacted copy of one page ol records related 1o _— wihien

L‘iﬂ["sia.}}'ul the same glunul‘iu substitution, IQ

The vovermment respoaded wo this request by stating, We beliey e that your request cal s
o the production ot material to which the defense is not entitted. Nevertheless, o avoi

cnnecessary httgation, with respect o the sccond part of vour regquest, we will re-produce to the

a - -4 ER LY L - A d ; ' ! ] . e 'S """I
VA e Rl IS SURT I I MR v SR
'-_ ':_“ _|' k.\,- ' "

-



Case 1:10-cr-00225-CKK Document 266 Filed 02/04/14 Page 19 of 22

- o f r..r Irl‘h -“ ._.-,. .Il. - i’l'

- [T Ao a-
A Y n i

ety hrastited —, Cortetrte-abeetto-CHARFate et - Order
Jetense o copy of N A )

2400 bNs 2oat 20 As of the date of this motion. the defense stll has not received the discove v
pronused by the government, and s unclear from the covernment’s response whether 1t mtends

to produce the - records without substitutions, lo the extent the covernment has denied

Jie reqguest for unsubsttuted versions of Iln:— records, however, the defense moves

| : . . ||
to compel the production ot those matertals.

This Court addressed the discoverabiliy of R cccords o T

itoruted on o defendant’s fifth moton 1o compel discovery (and. specthics

ly. on defendant s

Lepiest Iﬁ“l'— records and a filter team process). Sce Op. on Fith Mot at @

Thie Court held that i the - records are certamiy matenal to the preparation of the defense

1 that the records would assist the Defendant i determining \-k-‘hclhcr_—

might have conveyed the contents of the — report 1o Mr.o Rosen, or to a third party

who then conveved the imformation to Mr. Rosen, meaning the records are discoverable undor

S
r.—

e 16,7 Ido In hight of the Cowrt's ruling. the government cannot serrously dispute that the
B coonds for B - - hich would also massist the Defendant i
determitninge whether _ meht have conveved the contents ot the
- report 1o Mr. Rosen, or to a third party™ - are discoverable.

" rm—rr PRl RN T RT TR P —_—

U As of the date of this motion, the defense also has not received the discovery promised 1
response o ftems < and 9 of detendant’s December 13th tetter. In hight of s delay. the detens:
reserves its nght 1o seek additional reliet if the government's production docs not adequatel -
address these requests.

AL he January 7th Status Heartne. defense counsel agreed with the Court that tourssues fron
detendant’s Deceamber 13000 discovery letter remained outstanding, Defense counsel oni
received the government’s response on the morning of January 7th. and regrettably did net
cecognze the ambiguity contamed therem swith respect o ftem #35.

-
b

1 9
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. Wy

The ondy gssuce remaantng before the Court 1s therefore the torm in which the -

- records have been produced by the government. To assist the Court inits determinatico n,
lhc‘:— records i ther present torm are attached as Exhibit 60 As the Court wiil sce.
these records are essentially meaningless s thewr present form. as they do not pernut the delense

O determine The records do not assist (e

Jdetense e deteromming whcther n “might have conveved the

mformation to o third party who then conveved the information o Mro Rosen.”™ because e

D | o ot only cxcised from e records. but replaccd

with the same, generic substitution. ‘Phe defense thus moves to compel the producton of

unsubstituted copies of lhu_ records without turther delay.

k. The Government’s January [0th Production of Surveillance Materials from
2009-2010

During the January 7th Status Hearing, the Court queried the partes regardimg the states
ol discovery and whether turther mouons o compel discovery would be necessary. Detfense
counsel advised the Court that 1t behieved 1t had recerved all the discovery the government wes
voine to provide (with the exception of the items addressed 1o the mstant moton and any expe
or Jencks matertais), The government did not add anvthing to this exchange. Accordmyl
detense counsel mntormed the Court that e did not toresee any additonal motons (o comped
discovery.

Three davs later. on tanuary 10, 2004, the government unexpectediyv producc
approximately 120 new pages of discovery, as well as a video recording of the defendant. deg
xhibit 7 ochan, Y00 2004 Teder from 1L Bednar o AL Lowelly Thas discovery consists of

survetllance logs, photopraphs, and video of the defendant (under the code name “LEMON

SHARK™) dating back te 2009 and 2010 - mcluding surveillance photographs of the defendart
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meceting with his prior attorney. See, c.en, BExhibic 8 (sample surveillance tog and photograpt ).
Although these matenals have apparently been i the government's possession for vears (and
were declassthied o November 2013)0 the government did not produce them to the delense or
acknowledge therr exastence unul January 10, 2014 — threc davs alter the collogquy with thie
Court. The government's cover letter offers no explanation for this delay.

On January 10, 2014, delense counsel sent the government a letter secking additional
miformation regarding this production and requesting any related materials that have not yvet been
produced. Sce [xhibit 0 The delense also requested further information regarding steps taken
by the government to avord muuding upon defendant’s attorney-client relationship during this
survettlance. Secd. at 2. The defense awarts the covernment’s response.

Detense counsed 1s cognizant of the Court’s Scheduling Order. and thus brings this 1ssue
o the Court’s attenuion i the instant motion. The defendant expressly reserves his right 1o seex
additional discovery regarding the povernment’s belated producton of the survetllance materials.
Assuming the government responds to the defense’s letter inoa timely fashion, the defens:

anucipates addressing this 1ssue no later than the January 28th Status Report.

2l

S MACTEDN O EAREN ROR 2B RETEASE
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WIHEREFORIL, for the reasons set torth above and anv others appearing to the Court,
the defendant secks an Order compelling the government to produce the materials requested n

ltems 2.5, 5.7, and 8§ of detendant’s December 13th discovery letter and described hierem.

Respectiully submitted,

DATED: Janvary 17, 2014 /87 Abbe David Lowell

i o — ——TE T T—— ———

Abbe David Lowell (DC Bar No. 358651)
Kerth M. Rosen (DC Bar No, 495943
Scott W. Covle (DC Bar No. 1005985)
CHADBOURNE & PARKE LLP

1200 New Hampshire Ave NW
Washington, DC 20036

Counsel for Defendant Stephen Kin
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