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INTHE UNITED STATES DISTRICT courr  [nformation Security Offiet -
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Criminal No. 1:10CR485

UNITED STATES OF AMERICA

)

)

)

) Hon. Leonie M. Brinkema
v. )

)

JEFFREY ALEXANDER STERLING )

)

)

Declendant.

DEFENDANT JEFFREY STERLING’S OPPOSITION
TO GOVERNMENT’S MOTION IN LIMINE
TO EXCLUDE CERTAIN EVIDENCE AND ARGUMENTS |[DE 234}

On Oclober 4, 2011, the Government moved in limine 1o cxclude cenain evidence and
arguments it anticipated Mr. Sterling may raisc in his defecnsc. Most of the issucs the
Government anticipates would only arise if the Government opened the door to such evidence
and arguments and, accordingly, the Court need not decide them at this time. In other instances,
the Government secks to preclude probative evidence that Mr. Sterling may wish to introduce, or
arguments he may wish to make, and in doing so allempts to undermine Mr. Sterling's
constitutional right 1o present a defense. Mr. Sterling will address each of categories of cvidence
and argument identified in the Government's motion in limine in um.

ARGUMENT

1. Statements Made by Mr. Sterling in his Immunized Proffer Session, a Letter Scized
from his Computer, and his Draft Memoirs

The Government seeks to preclude the introduction of three categories of statcments
made by Mr. Sterling. As sct forth below, Mr. Sterling does not intend to introduce statements

from either of the first two categories assuming the Government likewise docs not do so. With
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respect to the third category, Mr. Sterling may seek 1o introduce statements that rebut evidence

adduced by the Government.

A. Statements From Mr. Sterling’s Immunized Proffer Session

On June 19, 2003, Mr. Sterling voluntarily agreed (o an interview with the Government
in return for a promisc that statcments made in that interview would not be used against him
other than to cross-examine him to the extent he should choose to testify and in doing so makes
statements “materially different” from the statements made in the proffer scssion. Sec Proffer
Letier (attached as Exhibit 1). The proffer letier specifically excmpts from the scope of the
immunity the usc of any statements madc by Mr. Sterling in a prosecution for false statements
under 18 U.S.C. § 1001. /d. Thus, whilc the Government characterizes the statements made by
Mr. Sterling pursuant to the proffer agreement as “scif-serving,” the fact of the matter is that Mr.
Sterling had immunity for any statcment unless he made a materially falsc statement, so his
statements during that proffer have heightened reliability. Moreover, the Government has not
charged Mr. Sterling with any violation of § 1001 based on his statements in the proffer scssion.

Nonethcless, Mr. Sterling rccognizes that as a general matier Federal Rule of Evidence
801(d)(2) does not allow Mr. Sterling to introduce his own prior statements, even if they have an
indicia of reliab'ility. Thus, Mr. Sterling does not intend to seek to introduce statements from his
proffer session other than: 1) to the cxtent the Government seeks to introduce some portion of his
statements and he seeks to introduce additional statcments for the sake of completeness; 2) under
Rulc 801(d)(1) to rebut any express or implied claim of recent fabrication by Mr. Sterling; or 3)

to the cxicnt statements from the proffer session arc otherwise admissible to rebut evidence

introduced by the Government.
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B. A Lefter Seized from Mr. Sterling’s Computer

On October 3, 2006, the Governmeni cxecuted 8 search warrant and seized 8 personal
computer from Mr. Sterling’s residence. On that computer was a letter drafted by Mr. Sterling,
presumably to James Risen, that appcais to have been drafted eighteen months earlier, in March
2004. The Government contends, with no evidence, that in March 2004, nine months after his
proffer session,” Mr. Sterling (who was not informed in his June 2003 proffer session, or at
anytime in the nine months thereafter, that he was a target of the Government's investigation),
drafted this letter for the purpose of falsely exculpating himself in an investigation in which he
had no expectation of being charged for the purpose of reiaining 8 copy to use in his defense in
the cvent that he was ultimately charged. Puiting aside the fer-fetched nature of the
Government’s alterpt to undermine the reliability of the statements made by Mr. Sterling in the
lenter seized from his computer, Mr. Sterling again recognizes that that as a general marter
Federal Rule of Evidence 801(d)(2) does not allow Mr. Sterling to inwoduce his own prior
statements, even if they have an indicia of reliability. Thus, Mr. Sterling does not intend to scek
to introduce statements from the ietter seized from his computer other than: 1) to the extent the
Govemment seeks to intoducc some portion of his statements and he seeks to infroduce
additional statemnents for the sake of completeness; 2) under Rule 801(d)(1) to rebut any express
or implied claim of recent fabrication by Mr. Sterling; or 3) to the extent statements from the
letter are otherwise admissible to rebut evidence introduced by the Government.

C. Mr. Sterling’s Draft Memoirs

Mr. Sterling drafted an autobiography that discusses his career at the CIA and the

discrimination he belicves that he faced at the CIA, which ulimately led to his termination from

the Agency. Mr. Sterling, &s he did ip making an EEO discrimination claim against the Agency,
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followed proper and lawful channcls. Specifically, he submitted hfs draft manuscript to the CIA
Publication Review Board. When the Publication Review Board continually sought to preclude
him from making certain statcments in the manuscript that Mr. Sterling did not believe should be
classified, Mr. Sterling again pursued a lawful and proper course to obtain rclief: he filed a
lawsuit against thc Agency.

The Govermment secks in limine the wholcsale exclusion of Mr. Sterling’s
autobiographical manuscript. The Government in conclusory fashion pronounces the entire
manuscript hearsay and asserts that no hearsay cxception applies. The Court should decline the
Government’s invitation to decide this issue in a vacuum with no context lo do so. Mr. Sterling
can cnvision numcrous non-hearsay uses of portions of his manuscript. For example, in
discovery, thc Government has produced to Mr. Sterling witness statements from witnesses who
may testify that Mr. Sterling lold the witness, inter alia, that he worked for the CIA, that he

i A . . . o q Lo
worked on| issues, that he was traincd in| i that he worked ini iand that he

— | PR ——

worked in o “ Presumably, the Government may seek to introduce this “tcstimony to
argue, implicitly or explicitly, that Mr. Sterling cngaged in a pattern of behavior in which he did
not adherc to his confidentiality obligations 1o the Agency or even that he was disclosing
national defense information. Yet, the same or cven identical information appears throughout
the draft manuscript in passages to which the Publication Review Board raised no objection.
Thus, these passages of the manuscript would be admissible both: 1) not as 1o the truth of the
matiers asserted (for example, that Mr. Sterling was trained by the CIA m‘ ) but as
substuntive evidence that the disclosure of this type of information is not inconsistent with Mr.
Sterling's confidentiality obligations, much less is it national defensc information; and 2) for the

non-hearsay purposc of demonstrating Mr. Sterling’s statc of mind, i.e., that he would not

4
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reasonably believe that his disclosure of this type of information is inconsistent with his
confidentiality obligations, much less that this type of information constituies national defense
information.
1L Evidencc or Argument About “Alternative Perpetrators”

In secking to impede Mr. Sterling’s ability to put on & defense, the Government attempts
1o crect an evidentiary condition precedent to putting on a defense for which the Govermnment
cites no authority and for which no authority exists. In other words, the Government attempts (o
shift the burden of proof to the defendant and preclude him from raising a theory of the defense
unless the defendant can prove the validity of the proffered defensc. Specifically, the
Government argucs that Mr. Sterling can neither put on evidence or make arguments that anyone
other than Mr. Sterling was the source of any alleged national defense information that appcared
in Chapter 9 of Siate of War unless Mr. Sierling first proves that the other person had access to
the national defense information and had a connection to Mr. Risen. See Gov't Motion in Limine
at 6. It is, of coursc, the Government's burden to prove its theory of Mr. Sterling’s guilt beyond
a reasonablc doubt and this includes the burden of disproving reasonable alternative hypotheses.

The Government bases its novel and conslitutionally flawed burden-shifting argument on
a line of cases that stands only for the mundane proposition that a defendant must have a good
faith basis to present evidence or argument and therefore may not present a theory of the defense
that is wholly speculative. M. Sterling does not disagree with this proposition. United States v.
Lighty, 616 F.3d 321, 358 (4th Cir. 2010) (precluding “mere speculation on the part of the

defendant™).! However, Mr. Sterling vchemenuly disagrecs with the Govermment’s effort to

! Lighty was a kidnapping/murder casc in which defense’s only evidence of an altermative perpetrator
was that two witnesses saw another man with a fircarm “that looked similar 1o the murder weapon.” Thc
Fourth Circuit noted that the witnesses were not gun experts, they did not sce the supposed alternative

(footnote continued on next page)
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bootstrap this linc of cascs to not only preclude the defendant from engaging in wholesalc
speculation, j.e., requiring some evidence in suppon of lhé theory of defcnse, but rather to shift
the burden to the defendant to present a quantum of cvidence that establishes each element in a
case against an alleged alternative perpetrator.

If the cvidence, or a fair inference from the evidence, presented by the Government or
Mr. Sterling is that others had access to the alleged national defense information that appears in
Chapter 9, he has a constitutional n'ght‘lo argue the inference or to put on the evidence to raise
doubt as to whether or not Mr. Sterling was Mr. Risen’s source for that information.? In other
words, the cvidence that others had access to the same information brings the altemative
perpetrator thcory beyond the rcalm of mere speculation. Mr, Sterling nced not also as a
prerequisitc 1o arguing that others posscssed the same information also prove a connection
between the others who held the information and Mr. Risen. Not only does the casc law not
support such a burden by thc defendant in an ordinary case, but here, Mr. Risen has used
anonymous sources and cxercised his constitutional right not to rcveal them. Thus, the
Government not only sceks to shift the burden of proof to the defendant, it seeks to do so on a
point that the Government knows the defendant cannot obtain evidence.

The prohibition on mere speculation does not exiend nearly as far as the Government

argues. For cxample, United States v. Crosby, 75 F.3d 1343 (9th Cir. 1996) (Kozinski, 1),

(foownote continued from previous page)

perpetrator with the gun “in close temporal proximity” to the charged acts, and the testimony would not
have shed light on the kidnapping and murder. /d. As discussed below, here, conversely, the cvidence at
issuc would be probative as to whether people other than the defendant possessed the very same
information that appcars in Chapter 9 of State of War in close temporal proximity to when Mr. Sterling
possesscd that information and/or when that information was apparently obtaincd by Mr. Risen.

2 Scparately, the cvidence may be admissible (o demonstrate that the information at_issue was not
“closely held'* and therclore was not, as the Government allcges, national defense information.
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involved the physical assault of the defendant’s girlfriend where everyone involved was in a
“drunken stupor at the time.” /d. at 1345. The prosceution relied primarily on the testimony of
the girlfriend, whosc memory was hazy. The defendant sought to introduce cvidence that the
woman'’s husband, 10 whom she was still marricd, may have been the assailant. Such cvidence
included that the husband lived five miles away and had previously assaulted the defendant.

The Ninth Circuit reversed the district court decision excluding the evidence on the
grounds that it would confuse the jury. It found that the evidence showed “that somcone other
than (the defendant] had the opportunity, ability and motive to commit the crime.” /d. at 1347.
The coun continued, “[t]his argument was crucial to the defense. Because the assault occurred
in a remote place and [the defendant] was the only other person known to be at the scene of the
crime, the jurors would naturally ask themsclves, ‘If the defendant didn’t beat Dorothy, who
did?’ Introduction of the [husband] cvidcnce would have answered this question, rcbutting the
inference that [the defendant] must have committed the assault.”” Jd. Moreover, the court noted
that the “[husband) evidence was also significant because there was so little direct evidence of
what actually happened.” fd.3

Likewise, if the Government here were allowed to preciude Mr. Sterling from cliciting
evidence or arguing that others also possessed the alleged national defcnse information that

appears in Chapter 9, the jury would be icft to ask themsclves, “If Mr. Sterling did not disclose

3 The cvidence of a potential altemative perpetrator was also relevant and admissible with respect 1o the
thoroughness of the Government's investigation. The court in Croshy noted that “(blecouse he was
barred from introducing the [husband] evidence, [the defendant] couldm't fully argue his sloppy
investigation theory. While he could point out what the police hadn't donc, he could suggest no
exculpatory cvidence the police might have found had they conducted a more thorough investigation. . ..
Rather than being limited to poking holes in the prosccution's case, [defendant's] counscl could have
plausibly argucd that 3 more thorough investigation would have produced cvidence incriminating [the
husband].” /d. at 1347-48.
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the information, who did?” and Mr. Sierling would be Icfi unable o offer an answer. As the
Ninth Circuit has observed more recently, “[t}he district court is not free to dismiss logically
relevant cvidence as speculative: ‘(1] the evidence (that someonc else commitied the crime] is
in truth calculated 1o cause the jury to doubt, the court should not attempt to decidc for the jury
that this doubt is purely speculative and fantastic but should afford the accused cvery opportunity
to create that doubt.™ United States v. Stever, 603 F.3d 747, 754 (9th Cir. 2010) (quoting United
States v. Vallejo, 237 F.3d 1008, 1023 (9th Cir. 200!), which was in tum quoting Wigmore,
Evidence in Trials at Common Law Scc. 139 (1983));* scc also United States v. Freeman, No.
06-20185, 2010 U.S. Dist. LEXIS 105544, *7-12 (E.D. Mich. Oct. 4, 2010) (ailowing defcndant
to present alternative perpetrator theory when he presented “[e]vidence that three days prior to
the [victim’s) murder, another individual not only robbed [the viciim], but shot at him” -- such
cvidence “could cause a jury to doubt [defendant’s) guilt™).

None of the cascs cited by the Goverminent conflict with the holding in thesc cases. As
discussed abovc, Lighty, the Fourth Circuit case on which the Government relics, is inapposite.
It precludes rank spcculation, i.c., the imroduc;lion of evidence that someonc other than the
defendant possessed a weapon that may or may not have been the same type of weapon as the
murder weapon on another occasion not close in time to when the murder occurred. Similarly,
the Government citcs United States v. Hicks, 307 F. App'x 758 (4th Cir. 2009), a child

pomography possession case in which defendant sought to introduce evidence that his ¢stranged

4 In the Stever case, the defendant was convicied of conspiracy to manufacture mass amounis of
marijuana aficr federal agents found it growing in an isolated comner of defendant’s mother’s 400 acre
property. The Ninth Circuit reversed the district court's ruling denying the defendant’s request for
discovery of government files discussing the propensity of Mexican drug wafficking organizations to
trespass on properties for marijuana-growing purposes. “The district court’s conclusion was illogical.
Evidence is relcvant if it has ‘aay icndency to make the exisicnce of any fact . . . more probablc or less
probabie.”™ /d. at 753 (quoting Fed. R. Evid. 401).
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wife and her boyfriend planted the pornography on his computer -- a theory that had absolutely

no cvidentiary support. fd. at 761.

Implicitly recognizing that the Fourth Circuit law it cites is not on point, the Government

relies heavily on United States v. Jordan, 485 F.3d 1214 (10th Cir. 2007), in which thc Tenth

Circuit held that “a defendant . . . must show that his proffered cvidence on the alleged

aliemative perpetrator is sufficient, on its own or in combination with other evidence on the
record, 10 show a nexus between the crime charged and the asserted ‘alternative perpctrator.”™
/d. at 1219 (internal quotation marks omitted).

The district court applied this test in 2 prison stabbing case to preclude evidence that an
inmatc other than the defendant possessed the samc weapon six months prior 1o the stabbing for
which the defendant inmate was on trial. The Tenth Circuit ultimately concluded that while it
was a close call, the district court had not abused its discretion. However, what the Government
ncglects to note in its molion is that in dicta the court stated that “{i}n hindsight, we might have
evaluated {the defendant’s] proffer somewhat differently.” fd. at 1222. Thus, the appellate court
was viewing this case through the lens of an abuse of discretion standard, and even so found the
case to be a closc call and noted that it may have reached a different result as the finder of fact.

At lcast one court has had the opportunity to apply the rulc articulated in Jordan and it
declined to impose the burden on the defendant that the Government here invites this Court to
imposc. Sec United States v. Kulatunga, No. 10-10057-01-EFM, 2010 U.S. Dist. LEXIS
103383, *7-9 (D. Kan. Sept. 29, 2010) (allowing defendant to introduce evidence suggesting that
an alleged alternative perpetrator had the motivc and opportunity o commit arson (0 conccal a
thefl of a large sum of money from the business that bumed down). The count wrote: *“‘Although

the nexus between [the alleged alternative perpetrator] and the arson is not strong, it appears to
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the Court that it is at least as strong as the nexus between the defendant and the crime in Jordan,
a casc which the Tenth Circuit affirmed on an abuse of discretion standard, but where is
indicated in dicta that it nonetheless disagrecd with the lower court's decision.” /d. at *9.

In this case, ample evidence has been adduced in discovery that any number of peoplc --
CIA employees, Hill staffers,$ and Human Assct No. 1 -- possesscd information that ultimately
appearcd in Chapter 9 of-State of War. Accordingly, neither the introduction of that evidence,
nor argument about reasonable infercnces to be drawn from that evidence, constitutes mere
speculation. Rather, it is evidence that has a tendency to make the jury doubt whether or not Mr.
Sterling was Mr. Risen’s source for that information. it is thercfore relevant, probative, and
admissible. To deprive Mr. Sterling of this cvidence and argument would improperly interfere
with his. constitutional right to prescnt a defense.

ITI.  Sclective Prosccution or “Everybody Docs It”

The Government sccks to preclude Mr. Sterling from arguing to the jury that he was
sclectively prosecuted or thal everybody leaks classified information as a defense to the charges
against him. Discovery recently produced to Mr. Sterling does suggest that he has -been
sclectively prosecuied in this case. Mr. Sterling will present that evidence in a separate motion

to the Court. Mr. Sterling does not intend to present sclective prosecution as a dcfense to the

5 The Government's argument with respect to Hill swuafTers itlustrates the height of the evidentiary hurdle
it asks the Court to require the defendant 10 clear before he may put on a defense. The Government docs
not contest that a Senate Select Committee on Intelligence (SSCI) staffer who — as a result of her position
on SCCI's stafT, had information that ultimatcly appeared in Chapter 9 of Swuic of War - in close
temporal proximity to when she leamed that information, in violation of SSCI rules disclosed other
information that she had obtained as a result of her position on SSCI's staff and that the information she
discloscd almost immediatcly came into the posscssion of James Risen. Yet, even on these facts, the
Government contends that a sufficicnt nexus does not exist 1o allow Mr. Sierling to cven cross-examine
on this issuc. Sec Gov't Motion in Limine at 7. The Government cites no precedent, and the defense as
aware of none, that would make this even a colorable argument.
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jury. Nor does he intend 10 present as a defense, cvidence that others have leaked classified

information.

IV.  Specific Instances of Discrimination and Re-Litigation of Mr. Sterling’s

Employment Discrimination and Publication Review Board Claims

The Government sccks o sct ill-defined parameters in advance of trial as to what
evidence, if ény. pertaining lo Mr. Sterling’s other litigation against the CLA will be probative
and admissible in his criminal trial. The Government does not contend that all such evidence is
necessarily inadmissible. Indeed, the Govemnment states that it “does not object to the admission
of somc cvidence relating to the defendant’s pending administrative and civil litigation with the
CIA." Sec Gov't Motion in Limine a1 10. Thus, short of anticulating the rule the Government
seems (o scck -- if the evidence is helpful to the Government it should be admitted, buu if it is'
helpful to the defendant it should not -- it is difficult to see how this issue can be addressed in a
pre-trial motion in limine. To the cxtent thc Government simply secks to have the Court state in
advance of trial that Rules 401, 402 and 403 will be in effect during the trial, Mr. Sterling does
not object.
V. Justification or Nullification

The Government seeks to preclude a justiﬂéalion or nullification defense. Mr. Sterhing
does not intend to present cither.
V1.  CiA Manipulation of Documents or that the CIA is “Out to Get the Defendant”

Finally, the Government seeks to preclude additional defenses Mr. Sterling docs not
anticipate: document manipulation and a CIA conspiratorial vendetta. The Court nced not

address document manipulation as a dcfensc. Documents will bc admitted if they arc

authenticated and othenwise admissible.
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Any theory that the CIA is “out to get the defendant” would scem to be a variation on 2

defense based on selective prosecution or “cverybody does it.” Mr. Sterling's response with

respect to such a defense is sct forth in Point {11, above.

CONCLUSION

For the rcasons set {orth above, thc Government’s Motion in Limine should be denied.

The denial would be without prejudice to the Government’s ability to argue the inadmissibility of

any particular picce of evidence in the context of the trial or to argue the impropriety of any

argument in the context of the trial.

However, the Court should not accept the Government’s

invitation to prcjudge issues, many of which will likely never arise, and others for which in the

context of the trial there may be a legitimate basis, and in some instances a compelling and

constitutionally-protected basis, for the defense to ruisc.

Dated: October 11, 2011

Respectfully submitted,
JCFFREY A. STERLING

L]

Edward B. MacMahon, Jr. (VSB # 25432)
Law Office of Edward B. MacMahon, Jr.
107 East Washington Strect
P.O. Box 25
Middleburg, VA 20118
(540) 687-3902
(540) 687-6366 (facsimile)
cbmjr@verizon.ncl

t
@;Fy J. Pollack (ﬁmiued pro hac vice)
Miller & Chevalier Chartered
655 Fiftcenth St. N.W, Suite 900
Washington, D.C. 20005
(202) 626-5830
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(202) 626-5801 (facsimile)
bpollack@milchcv.com

Counsel for Jefircy A. Sterling
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CERTIFICATE OF SERVICE
I herehy certify that on the 11th, day of October 2011, [ delivered an original of the following

Defendant Jeffrey Sterling’s Opposition To Government’s Motion /n Limine To Exclude Certain

Evidence And Arguments to the C1SO as dirccled by the Classified Information Protective Order

issued in this case.

oy~

Edward B. MacMahon, Jr. (VSB # 25432)
Law Office of Edward B. MacMahon, Jr.
107 East Washingion Street

P.0. Box 25

Middleburg, VA 20118

(540) 687-3902

(540) 687-6366 (facsitnilc)
ebmjr@verizon.net

Counsel for Jeffrey A. Sterling
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