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FILED

JUL 2 4 2013

Clerk, U.S. District & Bankruptcy

UNITED STATES DISTRICT COURT Courts for the District of Columbia

FOR THIF DISTRICT OF COLUMRIA

UNS P 8 LTTS OF A\i‘RICA, “ ' REDACTED

vs.
Criminal No, J0-285 ((OKK)
STETITUIIN-WOO KM,

Filed with Tiassified
L , ]n!on‘;‘s:u,ipn Sccus'i‘.y OMeer

aso. Cuaid {‘ig B

Defendant.

MIEMORANDUM OPINION 13,0 Vyiies 70
(May30.2013) - Dute SYIAS 2097

Defendont Stephon Tin-Woe Kb is charsed by indictment with -uwe count of
unauthorized disclosure of rattonal defener inforration in violaticn of 18 71 8.C, § 793(d), and
one cowrt of mnking false statements in violation o7 18 U.S.C. § 1001(a) 2% Prosently befare the
Cesrt is the Defenlant’s [98-4] 1arth Motion to Compel Dise vers Doogs rfime Lirprrmer
-‘Suh:timxi"": and Redactions).!  Upon consideraton ¢ the ploatings.” (b
releyant epal autorites. and the roeerd as a whole, the Defendant’™s Tuurth, Motion to Camnel is

DITTD0 T the extent necesssr and relevant. the Cour supplemaests the ~casoirg <ot forl™ In

this Memnrandum Opinion in the memorandus cpdnion reanlving the Govermament's ex narfe
motions for a rrotective ordet  Procedurally, the Court oddresecs the Defendant’s and the

Gavernment’s moticns separately, but the desisions rogarding cach part:”’s respective metions

~r consistent.

- B S — BT p——

The Court addresses the Defendant’s First, Second, snd Third Motions to Cempe!
under seprnte covar,

? Def’s Fi=st Mot, ECF No. [98- -4]; Gov’t’s Omnibus Opp'n (“Gies’Cs Opp'n™. TCF

No. {99]; Del’s Omnibus Rc*»’y ("Def’s fleply”), ECF No. [101]; Gow't*s Surp', ECF No.
11061
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1. BACKGROUND

A. Facival Rackoround

> For purposer »f this motion, e Court cites to the Government's factual hackpround
for relevant »nd undisputed backgr-und information.

9 -
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AL shout 3 10 PM that sane dzv, James Rosen. a Fox News reporier veorking out of
the State Deparimemt headquarters, published an article entitled “Merk Ko-ca Intends to Mateh

UN. Reaslution with New Nuclear Tost.” Gov’t’s Opp’a at 8; D=fs Tirst Mot., Ex. 2 (Rosen

Article),

In June 2009, the Defendant was detaile;i frem the Lawre~ce Livermore Natiopa!
Laboeratory 1o the S{atc Dupartieni's Bureay of Verification, Compliance, and Implementation
(“VCI”). Gov't’s Opp’n at [1. As part of his detail. the Defendant served as the Senjor Advise:
“r Intellipenee ‘o the Assistant Secretary of State for YVCI Id. Based on evidence detailed in
the Government’s Opnositicn, the Government contends the Defendant disclosed the contents of
!hc_ report to Mr. Rosen. Jd at 9-25. The Govertment oMained an indictment
apainst the Defendant far snauthorized disclosure of nationsl defenise information. and one count
of making false sivtements in cormection with the Defendant’s 5.1a’.cmcuts to the BT during its

investigation of the alleged leak.

1 repons s also retered o < AR >

rartics See Do’s Fire Mot, Fx. 1 at 1.

3
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B. Discovery & Motion Pracrice
1. The Accesa List

Thrmurberr discovers in this mratter the Govermnment has provided the Defense with &
renming list of indis idnals whe may have accessed the _repnr’, refered to as the
“Access list.” See Def’s Fourth Mot., Ex. 1 (Access list). The {ist includes any individual that
may have acorseed ‘he —rcpon.s Gov’t’s Opp’n at 76. The list is averinclusive in
thot it includes individuals whom the Govornmerd was unable to determine whetl or they (1)
actnally zoorsed the - repont; or (2) ?.ccesscd the report before the Rosen article was

published. 3/8/11 Lir. ;. Harvey to A. Lowell, CT No. [58-13], 2t 2. The Govemnment
discicscd—individuals on the Access list, —

Id at 3. The initia) Access Yst

produced by the Government contained 118, —_6/16/11 L G.

HTarvey 1o A. L awell, ECT No. {58-19], at 2-5. The list has subscquently prown (o irzhude a total

of 168 individuah,— Def’s Mot. at 3.

’ The partics’ pleadings are somewhat vague,
individual that may have accessed
Proposed Order § ] (seeking an order requiring the Government to disclose

but it appears the Access list includes any
See

{emphasis added).

& . . . .
Unless otherwise indicated, all referepces ta “Defencdant’s Motion” refer ‘o the

Defendant’s Fousth Motion 10 Compal.

4
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2. Motion Praclce

On Sertombe- 7, 2012, the Goversment {led its First Ex Parre Mation for a Protective
Order Pursuant 1o O TA § 4 and Fedrra! Rule of Criminal Procedure 16(d)(1), which sceks
arrhorizztor under wection 4 of the Clussificd Informatian Procedurcs Act (“CiPA”), 18 U.S <.
App. 3 § 4, and Federn! Rule of Criminal Procedure 16(d)X(1) for the redactions and substitutions
mede during dizcovery., See generally (iov't's First Ex Parte Mat,, ECF No. [R1]. The Coust
seritted the Defendont to provide an ox parie sthmission to the Court detailing, to the oxten
the Deferdant decmed apprepriate, his anticipated defenser at trial, for the Couwst’s consideration
in reso'ving the Cavernmen®’s ex parsz motion. Def ’s x Parte Mem. Concerning the Theory of
the Defense, TCT No. {96]. The Government has since filed two additional ex parte motions for
protective avders, the latter of which also s>-ves as an ex parte addendum to itz Opposition to the
fr-{ondant’s four motions to ¢ mpe! ard attached unredacicd veisions of some of the dacuments
at fesue in “he Defondant’s First Motion (o Compel. The Corirt further ordered the Government
to submit upvedasted versioas of] —10 the
Court for review, accompanied by a supplemental pleading explaining certain redactions See
Gov'’s Suppl., ECF No. [106].7 The Court considered cach of these subroissions in additicn to
" the parties” bricfs in resolving the Defesdant’s Fourth Motion to Compel.

II. LEGAL STANDARD

Prysvant to Federal Rule of Criminal Procedure 16(e), “[ulporn a defendant’s request, the
goverrment must permit the defendant to irspect and to copy” eny jtem that is within the
Government’s “poscession custody, »r control,” and is “material tc preparing the defense.” Fed.
R. Cr. P. 16(c). The Government must disclose information sought under this rule “only if such

7 . , -
The Government submitted the unredacied capics —to the

Can- ona cad ond returs basis.

5
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evidense cnables the defendant significantly te alter the quantum of proof in his favor™ Unieod
States v. M wshall, 132 F.3d 6267 (1D.C. Cir. 1998) (citation critied),

A e tirineest three-par test applies where the Defeadant seeks claseified informstion
from the Governn-nt Firet) the iefendast must show that the infonntion sour"y Yerosslos] the
iow hurdle of rolevarer ” Unired Stares v. Yurls, 867 F.2d 617, 623 (D.C.. Cir. 1989), Se-and,
e Cout “should defcrmine if the assertion of privilege by the government is at leazr a colarable
apet fd Tinally, e Defondant crust show that the infarmalion songht “is at teast ‘helpfi! o
the “:fense of Uhe) accuscd ™ Id (quoting Roviare v. United States, 353 U8, 3. 60-61
(1957Y). “This standard applies wi'k equal force to partially classificd documents.” Al Odah v
United States, 559 F.3d 539, S44 (D.C. Cir. 2009) (citing United S:af25 v Kezzo, 134 T 3d 1121,
1142 /(D.C. Cir. 1998)).

The Defer Lt £o-ther mover to enmpel pursuant ta Bradv v, Morylaz! “Brady wnd s
proce~w hold that duc rrocess requires the dizclosute of information that is “favorable to the
accused, ei*her becamse {1 s exculpato, ~r beeause it 1s impeaching’ of a g~vemment witness.”
United States v. Mejia, 448 F.3d 436, 456 (D.C. Cir. 2006) (quoting Strickicr v. Sreene. P27
U.S. 263, 781-82 (1999)). “While Brady information is plainly subsumed within the larger
category of infermation that is ‘at fcast helpful’ to the defendant, information can be helpf!
without being ‘% erable’ in the Brady sense” Jd. Accordingly, the Defendant’s request for
exenlpatory inforvation under Brady is subsumed within the Court’s analysis of whether

reguesied information would be uzeful to the defense,

ITI. DISCUSSION

O
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the Court turns to the merits of the Defendan’s motion, me

Defendant raises two abiedtions to the Government’s subctimtjon— (1

the Governmont’s wractice of suh?‘.ituting_bcforc secking pe-mission free the Coeurt i
rocedurally imoropar: (2) the Defendant is entitled to —
-undcr Yunis. With respect to the Defendant’s procedural objection. the Doflrdant has
been preiudiced, «nd likely benefited significantly from the Covemnment’s »oactice. I anv
event, the Dreferdant’s procedural obiection is now moot because the Governmicnt has maved for
a protective order authorizing the substitutions in question. In terms of his subsiuntive vequest

far disclosure of— the Court finds tha!, on the present

record, the Defendant has failed to make a sufficient showing

would he

refer ot and help™1 to the deense.  Accordingly, on this reccrd, the Cout shall dony the
Defendanys motion,

A. Tip:ing of Substindions

Turenant <o roction 4 of the Classified Information Procedures Act (“TTPA”), 18 US.C.
Aprp 3§ 4, “upon a sufficient showing,” the Court may authorize ?!tc'Govcmmsm 1o “deletz
spc;‘.‘.’ﬁw{ itemns of classi®ed information from documents w0 be mmade available w the defendant

throuphout discovery)” or “to substilute a summary of the infarvetion {0 wnch clas<ified

documents ™ In this case, the Government redacted certain information, inc)uding-

— before producing documents to the Deferdant The

-

/
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Defendant rhicets {o the practice insofar as the Government did not file a m-2ion vnder T A
section 4 secking Coust aprraval of this practice until Sepember 2012, well inta discovery,

As a prictical matter, it would be difficult if pot impossible four the Goverament to
prosceute casas involving classified information if it could not follew the practice »mnloved by
the Governmer' in this casc.  Tue Government provided substiutions <o as (o facilitite
discavery, bt souih anproval of such rpractices under (IPA zection 4 belin- other CITA
proceedine and well befrore o trial date has been set. Moreover the Conrt rountinely ifere d the
parice i opporturicy 1o brief discovery motions like the present mintion 10 e~minell but the
parize elected 10 comtinue mecting and conferring before raising [ssuos with the ('101‘:':‘.4 That s
to say, if the Defendant be!ie\‘cd-suh.‘,xtu ons wete prejudicing his ability te enpape in
discovery, he vould have rad~ed that issue with the Court earlier in discavery, The Govermmen®'s

aperoach will not necessarily be appronriate in every criminal matter involving cln<nified
informatinn But in this case, panicularly given the amomnt of classiff~d (n%emati~ involved
_(hc Government’s proctice did pot preiustice the
Defendant and dosy ot warant on those grounds an order compeiling the Giovernizent

rroduce redar ted information,

B. Heipfulness to the Defense

Substansively, the Defendart argues that N NTGNGNTNINND—

1

Jefinition helpful o the defense ®  Tlie TDreferdant ofivrs so

1+f°s Mot, 2t 9. As the Defendant has emphasized throughowt his motinns
compel, the *reuc ~F substi*iting ~r dieclosing classified in‘~rmatinr ar #ie? is a motter for
subscquent siowecdines under C1PA section 6.
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e agrees thal-may be helpful, and thus Yunis may require that c-'-r!zain_bc

disclosed te g def n-loat. The Defendant simply has not even atlernated to make a showing that

would o at least Yelnful to the defense as Yunis requises.

Iridally, e Detadar"s argor-ent that the Governmen? has < onceded the -tlevance wnd
restnes N
Mot. at 8, is unavailing. Throus . out discovery Government ko indiczted that it myry producer
discovers witteut conceding the Defendant is cntitled to the documernis m question 7/ g,
11/14/11 L. G. Harv to A, Lowell, FECY No. [80-2], at 1 (“I'W]e are prodz!f*lng‘ alt of the
enclased materials to the defense notwithstanding the fast that the Goverrent believes that such
rroductic= excee-lr its discovery obligations at this time). To hold otherwise would bring
discorary in this (ind Bkely evers other case invelving classified infarmiation) toa apail’s pace
ne th - Court mediates minsr dispuics at evory stap of the discvers process Mescover, the

Government’s position with respect to the Defendant’s motion is entively consistent with iz

initial production

Although the Defen-tant dees not know [ SN

W it is important to note what the Defendant does know
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an e

— This infarmation sipnificantly underrsines the Defendant’s assertion that
—is helpful to the deferss  In light of the Government’s

representatinons, the-e is no reasen o believe that the “reasenable investipation [the deferse]

would ondustin asv other case,” Do ’s Mat. at 10, would uncaver infermatisn helnful to the

defense  Without moare. the Court cannat say that

would »» heloful ‘¢ the Defondant mesely beeause

The Government has also provided information regarding whether

Gov'’s Onp'n at 49, Przed on the Court’s review of the discovery letiors submitted to the Court

through ¢ case. 1t aprears the Government has also produced:
t} hout th t apy the G t | s produced

The Defendant has also been in possession of the

The Governiment has also offered 1o asqist the Defendant in

- ——— o ——— e

® 5719/11, 3/5/12, 5/22/12, 9/7/12, & 12/5/12 Ltrs. G. Harvey to A. Lowell.
® 11/30/12 Ltr. G. Hanvey to A. Lowell.
2150129117112, 8124112, & 12/5/12 Luts. G. Harvey to A. Towell,

12.3/5/12 & 7117712 Lirs. G. itarvev to A. Lowell.

10
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Gov’t’s O-p'n at 77 n.46. -

Despite the breadth of affirmative information provided repatding _

—thc Defendant makes no altempt to demonst-ate,
based on informution already in his possession, lhm—would

be helpful to the defense. The Defendant docs not necessarily heve to demonstrate

Moreover, 10 the extent the Governmert has not

B hc D:endant has et sought to compel the disclusurs of 2ocuments that sy enable the

the Defendant {iled a mution to compel other

Apart {rom his peneral assertion that—are per se helpfu! ta the defense. the

Defendant’s motion references

Def's Mot. at 9-10. The lack of further

detail from the Defendent precludes the Court from finding that —

® Tiese examples are provided for explication purposes o~nly. The Court does not
suggest that either would necessarily be sufficient to compe! the disclosure of

11
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-would be heipful to the defense.

See surra at Section 1.B.1 (discussing the
- During the mest and confer process, the Defendant requesied and -cerived additioral

materials regording

Gov't’s Opp’n at 77, 8/27/12 Ltr. (i. Jiurvey to A. Lowell §19.

The Defendan’ offers nothing further to show that
ik

would be useful to the defense: the Defendant does rot present any

_10 Cemonstrate the allegedly conflicting cvidence

be helpful 1o the defense. Nor docs the Defendant crxplain what additional disevery -

is necessary for the defense to he able to

make a showing that would be helpful to the defense. On the present record,

the Defendant fails to show

woluld be relevast and helpful to the defonse.

C. Sefendont’s Cateh-all Objection
The Defendant also offers a wholesale objection to the “significant redactions throughout
ithe Govenmoen?’s] classified discovery production.”™ Def’s Mot. at 12, The only specific

objextion ilentified b Defendant is the Governmen®’s redaction of partions of the text of and the

12
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distibaicn i o AN - : 5cc Def.'s Fourt
Mot., Fus. 2 & 3. [ar the reasons stated supra, Scetion AL the Defendsns procedural
objection 1s ool

Substintively, the Tvafondant arpues that he should be provided with tricdacted conies in
order to doterming “i7 thors i anything about these documents that 111.;611.*‘71‘:!'!‘.65: th goverment’s
cant or identifies other peeric with knowledge of ‘hese rep~rts who do not appear an the list of
168.7 Def’s Mot. at 13. At the Court's reguest, the Government provided the Court with
unredacted copics of Defendant’s Exhibits 2 and 3, as well as an ex parte explanation of certain
redactions.  Upon review of the unredacted documents, the Coturt fidr that none of the redacted
information is rcievant or helpful 1o the defense. Therefare, the Difendant is not entitled n
unredacted copics of — attached as Exhibits 2 and 3 (o the Defendont’s
Fourth Motion to Cor-nel.

IV. CONCLUSION

« U

.7 the foreraing roas sns, the Court finds that von the presen® record, the Defendart is not

The Government initially substituted

in dncuments produced to the Defendant, and has subsequently sought leave of ;‘}!E‘i
Court iz make the substitutions under the Classified Information Procedures Actl. The
Gavernment’s practice was appropriate in licht of the circumstances of this case, and did not
mejudics the Defendant The Defendant’s procedura’ objection is moeo! in light of the

Government’s motion {or a protective order authorizing the substitutions.  With respeet (o his

substantive

not per se helpful to the Defendant, particularly in
light of the Government’s representations t‘ﬂ.at—

i3
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Furthermore, despite the abundance of discovers proside” tn the defense

to show that —would be helpful to the defense or that thy
Defendnnt needs ¢ rain additional infermation in order to deteri+ ine whcmvr-

would he relevant and belpful to the Dafendant.  VFinally, the information redastod from the

releva~t and helpfit to the Defendant. Accordingly, the Defendnnt’s [98-4( | ourth Motion 10
Comipel Discoverv (Regarding Imiproper — Substititions and Redactions) is

DINIED. An appropriate Ordaer accompanies this Memorandom Opinlon.

e IS

COVLLTEN KOLLAR KOTFI LY
UNTITED STATTS INSTRICT JU5DGT
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