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PREFACE

Mul ti nati onal space station activities will raise fundanental |[egal
i ssues. The laws we take for granted on Earth--e.g. , those that regulate
commerce, property, crimnal activity, and personal interactions--my not be
available in space or may conflict with simlar |laws held by other nations.
Thi s background paper analyzes some of the |egal consequences of devel oping
and operating an international space station. It describes the different ways
that an international space station mght be owned and operated and expl ains
how each could affect the rights and responsibilities of the U S. Governnent

and its citizens. The background paper gives special attention to the
application of jurisdiction, tort law, intellectual property law, and crimnal
law to nations and individuals living and working in space. In addition to

these specific legal issues, the paper also exanines the role of politics and
technology in legal decisionmaking, the usefulness of air law and maritime |aw
anal ogies, and the conflict between State and Federal |aw and jurisdiction in
the United States.

This background paper was requested by the Senate Committee on
Conmmerce, Science, and Transportation as a followon to the OTA assessments of
Civilian Space Stations and the U S. Future in Space which was published in
1984, and International Cooperation and Conpetition in Civilian Space
Activities which was published in 1985. The original space station assessment
was requested by the Senate Commttee on Commerce, Science, and Transportation
and the House Conmittee on Science and Technol ogy, and was endorsed by the
House Conmittee on the Budget and the Senate Conmittee on Appropriations. The
report on cooperation and conpetition in space technol ogy was requested by the
House Conmittee on Science and Technol ogy and the Joint Economic Conmittee.

This report suggests that Congress need not wait for the conpletion of
the current governnmental negotiations in order to begin an exam nation of the
legal issues resulting from space station devel opnent and operation. In the
near term Congress could: 1) begin to identify those Federal and State |aws
which already apply to space station activities and those that Congress
bel i eves should apply; 2) begin to resolve questions of power sharing between
Federal and State |aws and Federal and State courts as they relate to space
station activities; and 3) nonitor the space station negotiations to ensure
that the final space station agreements protect the fundanental rights and
interests of U S. citizens and support U S. policies, including those rel ated
to comercial activities in space.

OTA was assisted in the preparation of this background paper by many

outside advisors and reviewers, including international |egal experts from the
U.S. Governnent, Europe, Canada, and Japan, as well as U S. legal experts from
academia, industry, private practice, and the governmnent. We express sincere
appreciation to each of these individuals and organi zati ons. As with all OTA

reports, the content of this background paper is the sole responsibility of
the Ofice of Technology Assessnent and does not necessarily represent the
views of outside advisors or reviewers.
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Executive Summary



- | NTRODUCTI ON

The United States, with the cooperation of the European Space Agency
(ESA), Canada, and Japan, is planning to build a space station by the nid-

1990s. The habitable portions of the space station wll be conposed of
separate but interconnected nodul es. Current plans call for the United States
to build two of these habitable nopdules while ESA and Japan wll each
contribute an additional nodule. One of the US. nodules wll supply
essential living facilities (i.e., areas for recreation, sleeping, and eating)
while the other nodules wll be used as nultipurpose |aboratories for
mat eri al s processing, life sciences, fluid physics, and other types of
research. Canada plans to supply a nobile servicing facility that will be
attached to the space station truss structure and wll assist with space
station construction and payload and satellite servicing. In addition to the

manned base, current plans for the space station envisage the devel opnent of
unmanned platforms in near-polar orbits and extensive ground support
facilities.'

Recognizing that the developnent of a nultinational space station
woul d raise legal issues that “could have a significant long-term effect on
the Nation’s civilian space program " the Senate Comittee on Conmerce,
Science and Transportation asked the Ofice of Technology Assessment to
exam ne these issues,

In response to the Senate Commerce Conmmittee request, OTA prepared a
background paper which discusses the |egal consequences of developing and
operating the space station. Thi s background paper exanmi nes the different
ways in which a nultinational space station mght be owned and operated and
expl ai ns how each could affect the rights and responsibilities of the U S.

1 The phase B Menorandum of Understanding (Menmorandum of Understandi ng Between
the National Aeronautics and Space Administration and the European Space
Agency for the Conduct of Parallel Detailed Definition and Prelimnary Design
Studi es Leading Toward Further Cooperation in the Devel opnent, Operation and
Uilization of a Permanently Manned Space Station, June 3, 1985) defines the
space station as “a multi-purpose, permanent facility in lowEarth orbit,
conprised of both manned and unmanned elenents, that will significantly
enhance space operations. It will consist of a manned base, associated man-
tended platforns in low inclination and polar orbits, and a transfer vehicle
for use as necessary between the Space Shuttle, the nanned base and the
associ ated platforns.*

2 Letter from Senators John C. Danforth, Slade Gorton, Ernest Hollings, and
Donald W Riegle, Jr., Senate Committee on Conmerce, Science, and
Transportation, to John H G bbons, Director, Ofice of Technol ogy Assessment,
Apr. 22, 1985.



4 Space Stations and the Law

Governnment and its citizens. In addition, it gives special attention to the
application of jurisdiction, tort law, intellectual property, and crimninal |aw
to nations and individuals living and working in space. The OTA background

paper is Part | of this docunent.

Part 11 of this report is a sunmary of the workshop held by OTA to
critique and expand on the initial drafts of Part 1. In particular, Part Il
addresses the fundamental issues of tineliness of governnent intervention, the
role of politics and technol ogy in |egal decisionmaking, the useful ness of air
law and naritine analogies, and the conflict between State and Federal |aw and
jurisdiction in the United States. In addition, new topics such as export |aw
and product liability law are introduced though not critically discussed.

Al though Parts | and Il address the sane subject matter, they do so
from different perspectives and therefore offer different insights. Thi s
Executive Summary draws freely from the findings of both.
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Il - PRINC PAL FI NDI NGS

Laws we take for granted on earth--e.g. , those which regul ate commerce,
property, and personal interactions- -may not be available in space.

For the l|ast several years, the U 'S. Congress has been trying to
deternmi ne whether the patent laws of the United States already apply in space
or whether additional |egislation is needed. In 1981, Congress faced this
same question with respect to Federal crimnal |law and decided to anend the
Criminal Code to renobve any confusion on this point. These two exanpl es
illustrate the sinple fact that terrestrial |aws do not necessarily apply to
space activities. This may be because the law in question has no
“extraterritorial application”- -an argunment sonetines made with respect to the
patent | aws- -or because the law, as witten, nakes no sense when applied to
space activities. The Uniform Commercial Code (UCC) provides an exanple of
this latter problem The UCC is essential to U S. comerce, but many of its
provi sions --such as the definitions of personal property and real estate, or
its definitions of what is novable and imovable- -cannot be applied to the
space station w thout serious uncertainty.

Many informed observers believe that the success of space station
operation and space commerce wll both depend on the extension to space of
many of the laws we currently have on earth. Ideally, whether a law is
applied to space should depend on whether it is practical and useful to do so.
For exanple, the Fair Labor Standards Act and its restrictions (e.g., the 8
hour work day) mght seem inappropriate to space activities. On the other
hand, legislation such as the Death on the High Seas Act m ght be desirable
since it could be used to renbve wongful death actions fromthe jurisdictio,
of States, thereby solving in advance the problem of conflicting State |aws.’

For existing and future laws, it will be inportant to determ ne: 1)
whether it is desirable to apply a specific law to space activities; 2)
whet her the law, as witten, can be applied to space activities; and 3) what
| egislative or regulatory nodifications will be necessary to ensure that the
protections of the relevant |law are available to, or denied, individuals
living and working in space.

Uncertainty with respect to the application of certain laws (e.g.,
intellectual property, product liability, and export |aw) could inhibit

‘The wrongful death statutes of States differ considerably. Many States use
a strict liability standard for wongful death, while others use a negligence
st andar d. Potential conflicts would be avoided if the Federal |law was held to
control. The Death on the High Seas Act linmits recovery to pecuniary | osses.
The wongful death statutes of many States allow for [ oss of consortium or
angui sh of next of Kkin.
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private, commercial space activities on the space station.

Whet her a firm chooses to conduct space research or to market a space
product will depend in part on the potential for damage clains under the
rel evant product liability laws, the ability to protect--either through patent
or trade secret laws- -the result of the firnis investnent, and the
adm nistrative conplexity and cost of getting the product to market. I'n order
to assess these variables, a firmmust know which nation’'s--and in the United
States, which State’'s--laws would apply to a potential product and what the
i kely outcome of a controversy woul d be.

There must be sonme way to deternine which of the hundreds of existing
| aws that might be applied to the space station will actually be so applied.
For exanple, the Fair Labor Standards Act- -and its 8 hour work day--does not
now apply to NASA enployees; Whether it will apply to other people working in
space has yet to be deternined. The wi sdom of applying to space activities
the Federal Tort Clains Act, Buy-America Act, U S. export |laws, patent [|aws,
tax laws, and many other pieces of legislation is equally unclear.

To encourage private, commercial space activities, the U S. Governnent
my wish to help firnms determine which Federal and State laws w |l govern
their activities. Congress could undertake a general assessment of the
applicability of current Federal and State |laws, or, alternatively, it could
direct sone independent group of legal experts to begin this task.

Determning jurisdiction is the npost inmportant issue to resolve during
the planning stage for the space station.

Many of the issues discussed in this paper involve questions of
“jurisdiction”; that is, questions concerning a State’s right to prescribe and
enforce rules of |aw The nature and extent of U S. jurisdiction over a space

station will strongly influence when U S. laws could be applied, what
unilateral actions the United States might take, and the rights and
obligations of foreign nationals. For all multinational space station
endeavors, the question of whether the United States has jurisdiction in a
particular instance will depend, in najor part, on the ternms of the rel evant

space station agreenent.

The international partners could agree that the space station is to
be: 1) a national space station, under the jurisdiction and control of one
country; 2) a nultinational space station, under the joint jurisdiction and
control of several nations; 3) a nultinational space station, the individua
nmodul es of which are under the jurisdiction and control of separate nations;
or 4) an international space station, under the jurisdiction and control of an
i nternational governnental organization simlar to | NTELSAT. The rights and
responsibilities of the U S. Governnment and its citizens, the jurisdiction of
U S. courts, and the |awraking powers of Congress could differ under each of
t hese regi nmes

U S. law could be nore easily applied and enforced if all space station
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conmponents were under U.S. jurisdiction; however, such a solution my be
politically unacceptable to the other space station partners.

If the United States were to be the sole owner and operator of the
space station, it would be a relatively sinmple matter to extend U S. law to
cover space station activities. However, should the United States choose to
retain sole jurisdiction over the space station, it is not clear whether other
countries would wish to continue their participation in this program Nat i ons
considering investing a substantial portion of their financial, technical, and
human resources in a space station will nmost likely wish to retain some type
of control over their contributions. Wth respect to the European partners
this assunption seems to have been confirned by the Rone Resol ution of 1985,
and Dby the positions they have taken in the ongoing space station
negoti ati ons.

Most experts believe that the United States should not attenpt to fashion
a novel ‘space code’ to cover all space station activities; rather, |egal
probl ems shoul d be addressed increnentally by the careful application of
i ntergovernnental agreenents, congressional action in the form of
| egislation, and, finally, court decisions,

Most | egal experts consulted by OTA agreed that it was tine to begin
an exam nation of the problems presented by nultinational space station
operation, but that such an exam nation should proceed slowy, taking into
consideration the technical demands of building |arge, permanently nanned
space structures, the political demands of nultinational managenent, and the
eventual need to establish a “backdrop” of |aws and regul ati ons necessary to
protect those who live and work in space.

Legal experts were alnmpst uniformy skeptical of the need for new
international treaties or national ‘space codes. However, many thought that
a systematic investigation of space station legal issues would reveal that
creative nultinational agreenments or selective donmestic |egislation would be
in order. Areas that were identified as needing pronpt attention include:
jurisdiction, conflicts of law, power sharing between the U S. Congress and
the 50 States, and power sharing between Federal and State courts.

Experts agree that as people begin to live and work in space, Congress
will be called on to resolve many conplex legal issues; however, they
di sagree on whether such issues must be resolved now or after they result
in a mature case or controversy,

4 The Rone Resol ution, for exanple, declares that a “fundanental objective” of
Eur opean participation would be European “responsibility for the design,

devel opment, exploitation and evolution of, . . identifiable elenments of the
space station together with the responsibility for their nanagenent. “
“Resolution on Participation in the Space Station Programmed,” The ESA Council,
neeting at Mnisterial level (Jan. 31, 1985; ESA/CGMLXVII/Res. 2).

62-622 0 - 86 - 2 : QL 3
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Most | egal experts agree that, over the next several decades, a body
of law for space will develop that will serve the function that maritime |aw
now serves for the seas. Experts are divided, however, on the question of
whet her donestic and international |aw should respond to inmediate problens,
or attenpt to prevent problens fromoccurring. Proponents of responsive
legislation maintain that Ilaws affecting space should be devel oped
increnentally, in response to the increased use of space by the private
sector, advances in technology, judicial interpretations , and international
political and |egal pressures. They argue that donestic and international
| aws devel oped from “best guesses” about the future nay unnecessarily restrict
our technical and commercial options. Proponents of preventive |egislation
point out that the current |egal uncertainty decreases the private sector’s
interest in investing in space and offers no guidance to courts that may

eventually be asked to resolve space station-rel ated cases. In particular,
they point out the need to resolve questions of product liability, personal
injury, intellectual property, and export |aw. Inherent in this position is

the belief that current NASA regulations would not adequately protect the
interests of space workers who are not government enployees.

Since US laws could conflict with the |Iaws of other nations, special
conflict rules may need to be developed for the space station.

Current international space agreenments do not attenpt to instruct
courts as to which body (or bodies) of |aw should be applied to cases and
controversies arising from space activities. Bet ween sovereign nations,
‘choice of law and ‘conflict of law questions nmay not be particularly
i nportant since the resolution of an issue is likely to be acconplished by
di pl omatic negotiation. These questions wll be nuch nore inportant to
private firns whose business decisions my be predicated on an understanding
of the liability and financial risk of a given space venture.

‘Choice of law rules vary from country to country. Many countries
designate the law of the place where the activity or injury occurred as the
substantive law for tort and contract cases. O her countries rely on the |aw
where the case is brought, and still others (the predoninant view in the
United States) look to the country with the nost substantial contacts. The
application of any of these rules to a space station under the jurisdiction
and control of several nations would be difficult.

To the extent that ‘conflict of law problems could adversely affect
the success of the space station, every effort nust be nade to achieve sone
type of international coordination. In the short run, such coordination wll
probably take the form of prelaunch contracts that either establish applicable
rules of law or provide for arbitration.

Some experts believe that international conventions addressing the
question of ‘conflict of law in space and, perhaps, additional international
treaties may eventually be necessary. QG hers maintain that, instead of trying
to solve ‘conflict of law problens in advance, nations should handle them on
a case-by-case basis and encourage the devel opnent of a customary |aw of space
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conflicts. They acknowl edge that such a course m ght be chaotic at first, but
believe that it could encourage creative solutions to traditional problens.

Prel aunch agreements simlar to NATO S “Status of Forces Agreements”
m ght help resolve conplex jurisdictional and choice of |aw issues on the
space station.

The nations of the North Atlantic Treaty Organization (NATO have
devel oped a conpl ex set of agreenments (Status of Forces Agreenents) to resolve
guestions of jurisdiction and control with respect to troops stationed in the
vari ous NATO countri es. These “Status of Forces Agreenents” could provide a
useful nmodel for resolving simlar issues on a space station. The NATO
Agreenents divide jurisdiction anpong different countries depending on the type
of offense committed (e.g., civil or crimnal), where it was conmitted (on or
off the mlitary base) , whether it was comitted while on “official duty,” and
other criteria. Sonetines these agreenments grant the host countries exclusive
jurisdiction over specific issues and, wth respect to other issues,

jurisdiction is concurrent. VWhere concurrent jurisdiction exists, one nation
may be given primary jurisdiction- -which may be waived at its discretion--in
favor of some other nation. Such negotiated agreements would be useful

whet her jurisdiction and control of the space station were held by one nation
or shared between several nations.

Nati ons must exercise caution when applying their donmestic laws to the
space station.

‘“Conflict of law rules will not resolve all the problens that could
result from the application of donmestic laws to space station activities. For
exanpl e, with respect to inventions made in the United States, the U. S.
I nventions Secrecy Act requires patent applicants either to file first in the
United States or to request an exenption from the Act. At the present time, a
foreign astronaut who reduces an idea to practice on a space station over
which the United States clains jurisdiction nmust file first for a U S. patent
or an exenption, or risk having a subsequent U S. patent declared invalid.

There is no easy way to discover all the inconsistencies in all the
| aws of the space station partners prior to the signing of the first round of
space station agreenents. However, a nodest effort, if started now, could,
when conmbined with the practical experience gained in the construction and
early operation of the space station, help to identify nost significant
conflicts. Once discovered, such conflicts could be resolved on a case-by-
case basis through international agreements and donmestic |egislation.

The United States nust deternine how the right to nmake |aws and
adjudi cate cases and controversies wll be shared between the Federal
Governnment and the various State Governnents with respect to space
station activities.
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In the United States, nost laws affecting the rights of individuals

(e.g., personal injury, contracts, property, wills and estates, empl oyees

conpensation, etc.) are State |aws, not Federal |aws. In addition, under the
doctrine of Erie v. fompkins, Federal courts nust apply State law ‘"‘any

cases.

Because the substance of State laws varies considerably, it is
essential that the jurisdiction of State courts and the applicability of State
law to space station activities be determined clearly. This will involve

deciding: 1) whether the grant of jurisdiction over ‘space-related cases is
exclusively limted to Federal courts or is shared with the States; 2)whether
the individual States will be allowed to pass laws affecting space station
activities; and 3) how to apply the doctrine of Erie v. Tonpkins to space
activities.

Anal ogies drawn from air law and maritime law can provide useful
exanpl es; however, the radical differences between the air, sea, and
space environnents may neke it unwise to try to apply the same laws to
these different regines.

Since the beginning of the space age |awyers have debated whether and
to what extent the legal principles found in air Iaw and maritime |aw could be
applied to outer space activities. Most | egal experts agree that air and sea
| aw could not be transferred whol esale to the real m of space. However, nany
believe that analogies drawmn from air and sea law could assist in the
devel opnent of a uni que body of space | aw Al t hough such anal ogi es coul d not
accurately reflect the unique technol ogical and political circunstances of the
space station, <certain |egal aspects of interpersonal relationships my be
simlar. For example, how nations conpensate injuries, keep track of and
transfer personal property, delegate authority, and punish mnor wongs on the
space station need not differ substantially fromtheir practices in the air or
on the high seas.

5 304 U.S. 64 (1938).
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I11 - CONCLUSI ONS

Congress and the judiciary can expect to play a major role in the
i npl enentation of the space station agreenent currently being negotiated by
t he executive branch. In addition to the oversight function it exercises wth
respect to NASA, Congress will be called on to decide which of the existing
laws already apply to space, what new |laws are necessary to protect U S.
nationals living and working in space, and how to best encourage conmerci al
activities on the space station. The judiciary will be left to unravel what
at first could be daunting jurisdiction and conflict of |aw problens, and, to
the extent that it is not done by Congress, to develop specific rules for
space-related product liability, contract, intellectual property and other
suits.

Congress need not wait for the conpletion of the space station
agreenent to begin to examne the issues discussed in this paper. In the near
term three tasks can be identified that would benefit greatly from
congressional attention:

1. Congress could begin to identify those Federal and State | aws
which already apply to space and those |aws which Congress
bel i eves should apply to space;

2. Congress could begin to resolve the questions of power-sharing
bet ween Federal and State |aws and between Federal and State
courts as they relate to space station activities; and

3. Congress could nonitor the space station negotiations to
ensure that the final space station agreenents protect the
fundamental rights and interests of U S. citizens and support
Us. poli ci es, including those related to commercial
activities in space.

Shoul d Congress choose to undertake these tasks, it could benefit
greatly by drawing on the experience of a wide range of international and
donestic |awers. To obtain such a range of experience, Congress may wi sh t.
encour age professional societies, such as the American Bar Association, the
Anerican Society of International Law, or the International Institute of Space
Law, to form working groups to examine the legal inplications of space station
devel opnent and operation.
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I - | NTRCDUCTI ON

A Pur pose and Scope

Space station activities wll be affected by international |[aw,
(customary international law, treaties, and other international agreenents);
nati onal space law (laws to encourage scientific or conmmrercial space
activities or to regulate or establish new space industries); and, ordinary
donestic law (e.g., crimnal law, contract law, tort law, etc.).

This paper is primarily concerned with international |aw and regular
domestic |aw because these will have the greatest effect on space station
operati ons. Nati onal |aws designed to encourage conmercial space activities
or to regulate new space industries (e.g., The Renpte Sensing Act and the
Space Launch Conmercialization Act) are discussed only insofar as they offer
interesting insights regarding space station activities. The relationship
between mlitary space activities and international |aw has been discussed in
ot her recent OTA reports.

It is, of course, inpossible to describe how every US. [|aw would
apply to activities aboard a space station. Therefore, this paper exam nes an
illustrative set of legal issues and outlines an analytical neans for
exam ni ng other areas of |aw. It begins with a brief review of the current
international space laws; it then describes the concept of “jurisdiction” and
explains how U S. laws may be applied outside the territory of the United
St at es. After this general discussion, the paper analyzes three specific
areas of law that will be critical to space station activities: intellectual

property law, crimnal law, and tort |aw

B. Definition

Before beginning a legal analysis, it is first necessary to clarify
just what is neant by space station. Is it something nore than a satellite?
Must an object in space be habitable to be considered a space station? Mist
it be capable of orbiting for a specific duration before it gains the status
of space station? Can separate, free-flying space objects (e.g., two separate
research nodul es) be considered as part of one space station? |f objects nust
be attached to be considered a space station, nust that attachnment be of a
relatively permanent nature?

'‘U. S. Congress, Ofice of Technol ogy Assessnent, Ballistic Mssile Defense
Technol ogi es, OTA-1SC-254 (Washington, DC U S. CGovernment Printing Ofice,
Sept enmber 1985); U.S. Congress, Ofice of Technology Assessment, Anti-
Satellite Wapons, Counterneasures, and Arns Control, OTA-1SC- 281 (Washington,
DC. U S. Governnment Printing Ofice, Septenber 1985).



16 Space Stations and the Law

As explained in detail below, the answers to these questions will help
to determine the ‘nationality’ of space stations and, consequently, the reach
of national |aws. Al though international acceptance of such terms may
eventual |y result from specific agreenents and the comon practice of states,
no such consensus exists today. Lacking such a consensus, this report is

forced to adopt an arbitrary definition of “space station. ”

For the purposes of this report, a space station is an object or a
collection of objects (attached or free-flying) which is in an intentional,
long-duration earth orbit and is, at least in part, habitable.® Under this
definition, orbital duration and habitability would be determined by both the
actions and the stated intentions of the relevant parties. Space objects
woul d not be considered to be conponents of a space station unless: 1) the
rel evant parties make clear, through their statenments or actions, that this is
their intention; or 2) the technological relationship between the objects is
so conmplete as to nmake such a determ nation obvious (e.g., a station' s power

modul e)

2 This definition would specifically exclude space transportation systens such
as the Space Shuttle. This paper does not attenpt to define the |legal status

of interplanetary spacecraft or space stations on or in orbit about celestial

bodi es other than the Earth.
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Il - OVERVIEW OF CURRENT LEGAL REG ME

A Treaties and International Agreenents

International law is applicable to space stations for three reasons:
first, space has been defined by the Quter Space Treaty as an international
real m beyond the sovereign claim of any nation or group of nations®, second,
article VI of the U S Constitution states that: “Treaties nmade, . . . under the
Aut hority of the United States, shall be the supreme Law of the Land”;
therefore, U S. citizens engaged in space activities are bound as a matter of
donmestic law by self-executing provisions of the space treaties’, and third,

since the space station currently under consideration by NASA w Il include
sonme level of international participation, attenpts to apply US. Jlaw to the
entire space station will raise questions with an international dinension.

TheUnited States has signed and ratified four international space
agreenent s:

0 Treaty on Principles Governing the Activities of States in the
Exploration and Use of CQuter Space, Including the Mon and
Ot her Celestial Bodies (The CQuter Space Treaty, 1967)°

‘Outer SPACE Treaty, ,riicle |, (18 U S T. 2410; T.1.AS. 6347).
4 Not all treaties made by the United States inmmediately become U S. {omestic
| aw. Treaties can be classified as self-executing (those which becone
domestic law i medi ately) and nonsel f-executing (those which require sone
action on the part of Congress to inplenent). For two different applications
of this rule, see: Sei Fuji v. State, 242 P.2d 617, 38 Cal.2d 718 (1952),
where the California Suprene Court held that the general purposes and
objectives of the the UN Charter did not inpose legal obligations on the

i ndi vi dual menber nations or create rights in private persons; and Asakura v.
City of Seattle, 265 U S. 332, 44 S.Ct. 515 (1924), where the U S. Suprene
Court held that a local |aw prohibiting non-citizens from operating as
pawnbrokers violated a treaty between the United States and Japan.

5 Th,United Nation’s Committe on the Peaceful Uses of Quter Space (COPUQCS)
whi ch was responsi ble for drafting these four treaties also drafted the
“Agreenent Governing the Activities of States on the Mon and O her Celestial
Bodi es” (the Mon Treaty, 1979). Al t hough the United States participated in
the drafting of this fifth treaty, it neither signed nor ratified this
document .
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0 Agreenment on the Rescue of Astronauts, the Return of
Astronauts and the Return of Objects Launched into Quter Space
(The Astronaut Treaty, 1968)";

0 Convention on International Liability for Danmage Caused by
Space (bjects (The Liability Convention, 1973)°% and

0 Convention on Registration of Objects Launched into Quter
Space (The Registration Convention, 1976)°.

Most of the fundanental principles of international space |aw can be
found in the 1967 Quter Space Treaty. The 1968 Astronaut Treaty, the 1973
Liability Convention, and the 1976 Registration Convention serve primarily to
el aborate sone of these general principles. Taken together, these Treaties
establish a wunique international |egal regine for space. Al t hough this
subject has been dealt with in greater detail elsewhere”it is useful to
exami ne some of the principles that have relevance to the devel opnent and
operation of a space station.

1) The Legal Character of CQuter Space. Quter space is considered
by nost jurists to be res communis; that is, a place that is owned by no one
but is free for use by everyone. Article Il of the 1967 Quter Space Treaty
states: “outer space, including the Mon and other celestial bodies, is not

subject to national appropriation by claimof sovereignty, by neans of use or
occupation, or by any other neans.”

Al t hough space ma not be “appropriated,” it is “free for exploration
and use by all States.”® In some circunstances this “use” may even be

°18 U.S.T. 2410; T.1.A S. 6347.
19 U.S.T. 7570; T.1.A S. 6599,

24 U S.T. 2389; T.1.A S 7762.
‘28 U.S.T. 695; T.l1.A S. 8480.

See generally: Carl Q Christol, The Mdern |nternational Law of Outer

Space, (Perganon Press, 1982); Manual on Space Law, Jasentuliyana and Lee,
eds. , (Cceana Publishing, 1979); Nicolas M Mtte, Aerospace Law, (Carswell,
Ltd., Canada, 1969); Mres S. MDougal, Harold D. Lasswell, and lvan A

VI asic, Law and Public Oder in Space, (Yale University Press, 1963). For a
nore detail ed exam nation of how the current space treaties relate to space
station devel opment and activities, see: Eilene Galloway, “The Relevance of
CGeneral Miultilateral Space Conventions to Space Stations,” paper delivered to
the International Colloquiumon Space Stations, Hanburg, Gernany, October 3-4
1984; Hanilton DeSaussure, “The Inpact of Minned Stations on the Law of CQuter
Space,” San Diego Law Review, vol. 21,No.1, March 1984.

1967 Quter Space Treaty, supra, note 6, article I: “Quter Space, including
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excl usi ve. For exanple, a country that places a broadcasting satellite in
geostationary orbit* prevents other countries from placing broadcasting
satellites in that identical position in that orbit. Such exclusive use is

al l oned because it constitutes neither a permanent “appropriation” nor an
attenpt to extend state sovereignty.” A simlar situation exists in maritinme
| aw. Nations may not claim sovereignty over portions of th, high seas;
however, when conducting activities such as naval maneuvers, satellite |aunch
or recovery at sea, or mssile tests, nations have in the past exercised
tenporary control over portions of the high seas. 14 | both naritime [aw and
space law, tenporary exclusive use is allowed as long as it is acconplished
with “due regard” for the corresponding interests of other states.®

2) The Status of Private Sector Space Activities. There was sone
initial disagreement as to the legal status of private sector space
activities. The United States has always encouraged the private sector to
participate in space exploitation. “The Soviet Union initially opposed this
i dea. In 1962, the Soviets introduced a draft treaty which stated: *“All
activities of any kind pertaining to the exploration of outer space shall be
carried out solely and exclusively by States. Y In order to resolve this

the nmoon and other celestial bodies, shall be free for exploration and use by
all States without discrimnation of any kind, on a basis of equality and in

accordance with international law, and there shall be free access to all areas
of celestial bodies,"

12 A circular, equatorial orbit whose period of rotation is equal to the
period of rotation of the earth; a satellite in such orbit remins
approximately fixed in relation to the Earth.

“Some jurists have argued that the “first come, first served” pethod of
allocating orbital slots ampbunts to an “appropriation” in violatio,of the
Quter Space Treaty. See: Ram S. Jakhu, “Legal Aspects of the WARC”

I nt er nedi a, May 1985, vol. 13, No. 3, p. 17.

“States have also recognized the right to establish permanent platforns on
the contiguous high seas over the continental shelf. (Rodrigue v. Aetna
Casualty and Surety, 395 U S. 352.) As long as these platforns are not a
hazard to maritine navigation, they do not contravene international |aw

“Article I X of the Quter Space Treaty provides that states shall «:gnduct
all their activities in outer space . . . with due regard for the corresponding
interests of all other states. . .* Article 87 of the 1982 United Nations
Convention on the Law of the Sea states: “[Freedom of the high seas] shall be
exercised by all States with due regard for the interests of other States. "

*I'n 1960, President Ei senhower directed NASA to “advance the needed research

and devel opnent to encourage private enterprise to apply its resources toward
the earliest practical utilization of space technology for comrercial civil
conmmuni cation requirenments.” \hite House Press Rel ease, Dec. 30, 1960.

“U.N. Dec. A/ac, 105/L2; UN Doc. A/5/81, Annex 3.
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conflict, the United States proposed that each country should bear the
responsibility for the activities of its nationals in space. This
conprom se was acceptable to the Soviet Union and was incorporated in article
VI of the 1967 CQuter Space Treaty.®

The space treaties declare that, wunder certain circunstances, a
country is both ‘responsible’ and ‘liable’ for the space activities of its
national s. It is inportant to note that this differs from the common practice
in both maritime and air |aw. The United States exercises a supervisory role
(responsibility) with respect to ships and planes owned by the private sector
but does not accept the financial risk (liability) for the actions of these
assets. In space, under certain circunmstances, the U S. Government has both a
supervisory and a financial responsibility.

The principle of state responsibility for the actions of its nationals
is incorporated in articles VI and IX of the 1967 CQuter Space Treaty.
Al though the 1967 Treaty does not specifically grant private industry the
right to undertake commercial activities in space, the U N debates on this
subject make it clear that such rights were contenplated by the drafters and,
in fact, already existed--at least in the United States--as a result of the
1962 Communi cation Satellite Act.

3) State Responsibility for Actions in Space. Article VI of the
Quter Space Treaty states:

States . . . shall bear international responsibility for national
activities in outer space, . . . whether such activities are carried on by
governnent al agencies or by non-governnental entities, and for assuring
that national activities are carried out in conformty wth. . . (this)
Treaty. The activities of non-governnental entities in outer space,

shall require authorization and continuing supervision by the appropriate
State party to the Treaty.

Sonme authors have suggested that a state’'s responsibilities under
article VI are extensive:

(While no one would doubt the need for government control over
space activity at its present stage, . . . Article VI would prohibit, as a

"U.N. Dec. A/AC. 105/L5; U.N. Dcc. A/5/81, Annex 3.

“Article VI of the outer Space Treaty provides that states shall bear
international responsibility for the conduct of their nationals in outer
space. The United States has not undertaken to bear donestic responsibility,
vis-a-vis its own nationals or their property.

“I'n recognition of this fact, tne standard NASA |aunch service agreenent
requires the customer to obtain third-party liability insurance to reduce or
elimnate the financial exposure of the U S. Governnent.
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matter of treaty obligation, strictly private, wunregulated activity in
space or on celestial bodies even at a tinme when such private activity

becones nobst commonpl ace. Al though the ternms “authorization” and
“continuing supervision” are open to different interpretations , it would
appear that Article VI requires a certain mninmum of [|icensing and

enforced adherence to governnent-inposed regulations. 21

Wth respect to government or private activities that could “cause

potentially harnful interference with activities of other States,” a state,
under article 1X of the Quter Space Treaty, nust “undertake appropriate
international consultation before proceeding with any such activity.” Article

| X s language is significant because it can be read as inposing an active duty
to regulate, whereas article VI mght be read as inposing only a passive duty
to supervi se.

4) State Liability for Actions in Space. Article VII of the
Quter Space Treaty and article 11 of the 1973 Liability Convention extend the
concept of State responsibility to include the concept of liability for
certain space activities. Article Il of the Liability Convention provides
that a launching State is absolutely l|iable*for “damage caused by its space
object on the surface of the earth or to aircraft in flight." 23 If the danmage
does not occur on earth or in the air, then the launching state is “liable
only if the damage is due to its fault or the fault of persons for whomit is
responsi ble. “2°

The Liability Convention applies only to “launching states, ” which are
defined in article | as:

(i) A State which |aunches or procures the launching of a space
obj ect;

#* Jasentuliyana and Lee, Manual of Space Law, vol. 1, p. 17 supra, note
However, it mght reasonably be argued that the “authorization and continuing
supervi sion” required by registry states relate to treaty conpliance and
safety, not to the general activities of private firms, A conparison could be
made to the present state of U S. comercial aviation, in that market forces
are allowed to dictate fares, rates, and capacity, but the FAA retains sole
responsibility for air safety.

22 There is an inportant |egal distinction between absolute liability and

fault liability. Under an absolute liability standard, the plaintiff need
only prove that the incident occurred and that the injury resulted from the
i nci dent. Where the standard is fault liability, the plaintiff nust also

prove that the defendant was at fault, that is, that the defendant acted with
negl i gence,

23 The Liability Convention does not apply to damage caused by a launching
state to its own nationals. This problemis discussed in section VI.

24 Liability convention, supra, note 8, article Il

10.
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(ii) A State from whose territory or facility a space object is
| aunched;
Under this schene, if state A launches a space object for a private

corporation of state B fromthe territory of state C, states A and C would be
consi dered | aunching states and therefore absolutely |liable for damage done on
Earth. The question of state B's liability is unclear, even though state B
woul d be responsible wunder article VI of the OQuter Space Treaty for the
“aut hori zation and continuing supervision” of the private sector party. |If
state B is considered to have “procured” a launch, then presumably it would
also be liable.”

The Liability Convention allows an injured party to file a claim
agai nst any launching state. Therefore, in the exanple given above, states A,
B, and C might all be held liable. To offset a potentially inequitable
outcome, article V of the Liability Convention allows a state that has paid
compensation for damages to present a claim for indemification to other
participants in the joint |aunching.

The Liability Convention grants neither rights nor responsibilities to

the private sector. If the nationals of a launching state cause damage to the
national s of another state, the damaged party nust have its governnent present
a claim for conmpensation to the governnment of the launching party. The

Convention does, however, acknow edge the right of individuals to pursue
remedi es outside the Convention.

5) State Jurisdiction Over Space Objects. The 1967 Quter Space
Treaty establishes the principle that “A State . . . on whose registry an object
| aunched into space is carried shall retain jurisdiction and control over such
obj ect and over any personnel thereof, while in outer space or on a celestial
body. " * In other words, the rights and responsiblities of the state of

registry of a space object are simlar--though not identical--to those of the

*Article VI of the Quter Space Treaty holds a state responsible for the
actions of its nationals; however, it does not say that the action of a
national is identical to the action of the state. In the exanple above, if
state B's nationals procure a launch, it is not inmediately clear that state B
has procured a | aunch. Therefore, although state B would be responsible, it

m ght not be liable for the actions of its nationals. It is interesting to
note that the 1973 NASA/ ESA Spacel ab Agreement (24 U.S. T. 2049; TIAS 772) is
al so anbiguous with respect to these terms. Article 11 is entitled
“Liability” but the article speaks only of “responsibility.”

®Liability convention, Ibid. , article VIII.

“Article Xl (2) states: “Nothing in this Convention shall prevent a State,
or natural or juridical persons it mght represent, frompursuing a claimin
the courts or adminstrative tribunals or agencies of a launching State.”

#1967 Quter Space Treaty, supra, note 6, article VIII.
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state of registry of a ship.

In addition to the registries of the individual |aunching states
mentioned in the Quter Space Treaty, the Registration Convention instructs the
Secret ary- Gener al of the United Nations to nmaintain a separate registry.
States on whose registry a space object is recorded are to notify the
Secretary-General “as soon as practicable” of the:

(a) Nanme of launching State or States;

(b) [A]lppropriate designator of the space object or its registration
number ;

(c) Date and territory or location of |aunch;

(d) Basic orbital paraneters. ..;

(e) General function of the space object;?

VWere two or nore states might be considered “launching states,”
article Il of the Registration Convention provides that “they shall jointly
determine which one of them shall register the object. 1130 Although only one
of the parties can register the object, article 11 acknow edges that the
registration decision is “wthout prejudice to appropriate agreenents
concluded or to be concluded anpong the launching States on jurisdiction and
control over the space object and over any personnel thereof."

B. U. S. Space Law

Until recently, U'S. space |aw-excluding teleconmunication |aw"--
consisted primarily of reulatory interpretations of the 1958 National
Aeronautics and Space Act.® When U.S. space ‘exploration began, donestic

space laws were not as inmportant as they are now, since the governnent was the
primary actor in space. NASA, working with private contractors, devel oped the
technologies that it needed to conduct its research; these technologies form
the basis of what are now the infant space transportation, renote sensing, and
materials processing in space (MPS) industries.

*Regi stration Convention, supra, note 9, article IV.
“Regi stration convention, supra, note 9, article II.

“The 1962 Communication Satellite Act (47 U S.C. 701 et seq.), which

establ i shed COMSAT as a private corporation and the U S. participant in

| NTELSAT, is one of the npbst significant pieces of domestic |egislation
affecting space activities. However, this paper does not address problens of
comuni cations | aw. For a discussion of current political and |egal issues in
satellite communications, see, US. Congress, Ofice of Technol ogy Assessment,
International Cooperation and Conpetition in Cvilian Space Activities, OTA-

| SC-239 (Washington, DC. U S. Governnent Printing Ofice, July 1985) Chapter

6.

#42 U.S.C. Sec. 2451, et Sseq.

62-622 0- 86- 3 : 3
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Following the conpletion of the Apollo program the emphasis of the
Us. space program began to shift from achieving technol ogical superiority
over the Soviet Union and solar system exploration to the pursuit of prograns

with nore obvious earth-oriented benefits. In 1978, Presi dent Carter
announced that the United States would “encourage domestic commrerci al
exploitation of space. . . for econom ¢ benefit...”* The Reagan

Administration has continued and expanded the Carter policy of encouraging
comercial space activities.

In a relatively short period of time, the US. private sector began to
generate proposals for private Jlaunch, renote sensing, and nmaterials
processi ng services. *as each of these technologies raised a different set
of legal issues, pressure began to build to develop legislation specifically
crafted to each technol ogy. In 1984, Congress passed and the President signed
into law the Land Renote-Sensing Conmercialization Act®*and the Commerci al
Space Launch Act. *These bills were designed to encourage the devel opnent of
private renote sensing and space transportation industries and to establish
the mininum but essential |evel of government regulation required by article
VI of the 1967 CQuter Space Treaty.

“White House Press Release, “Description of a Presidential Directive on
Nat i onal Space Policy,” June 20, 1978.

“For a detailed look at the history and current structure of each of these

i ndustries, see: International Cooperation and Conpetition in Cvilian Space
Activities, supra, note 31;see also: U S. Congress, Ofice of Technol ogy
Assessnment, Civilian Space Policy and Applications, OFA-STI-177 (Washington,
DC. U S. CGovernnent Printing Ofice, June 1982).

*Public Law 98-365; See also: Richard DalBello, “The Land Renpte Sensing
Commerci alization Act of 1984,” Space Policy, August 1985.

*Public Law 98-575; See also: E. Jason Steptoe, “Regulation of private
Commerci al Space Transportation by the United States Departnent of
Transportation,” Anmerican Institute of Aeronautics and Astronautics,

Proceedi ngs of the Twenty-Eighth Colloquium on the Law of Quter Space, 1985.
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I - JURISDI CTION OVER SPACE STATION ACTI VI TI ES

The nature and extent of U S. jurisdiction over a space station wll
determne when U S. laws could be applied, what unilateral actions the United
States may take in space, and the rights and obligations of foreign nationals.
This section exam nes the concept of jurisdiction and explains how it might be
applied to private and government-owned space stations.

A The Concept of Jurisdiction

Jurisdiction is a legal concept used to describe a state’'s right to
take action--e.g., to prescribe and enforce rules of law-with respect to a
particul ar person, thing, or event. In its inception, the principle of
jurisdiction was primarily territorial, deriving from the belief that the
power of a nation to act within its own borders was “necessarily exclusive and
absolute . . . susceptible of no linmtation not inposed by itself.”” But the
actions of nations have rarely been limted to their territory. As a result
of international trade and travel, and mlitary and political cooperation and
conpetition, the concept of ‘jurisdiction had to expand to conprehend the

nyriad interactions of states. 38

37 Cenents of Chief Justice Marshall in Schooner Exchange v. McFadden, 7
Cranch 116, 136 (U.S. 1812).

38 Although there are many jurisdictional rationales, all require that there

be sone genuine link between the state and the persons, property, or events
over which jurisdiction is clained.

“States have traditionally sought to assert jurisdiction on certain
bases or principles. As usually identified, these include:

1. The Territorial Principle - A state may exercise jurisdiction
with respect to an act occurring in whole or in part in its territory.

2. The Nationality Principle - A state may exercise jurisdiction
with respect to its own national, wherever he may be.

3. The Protective Principle - A state may exercise jurisdiction
with respect to certain types of acts wherever, and by whonever,
committed where the conduct substantially affects certain vital state
interests, such as its security, its property, or the integrity of its
governnental process.

4,  The Universality Principle - A state nmay exercise jurisdiction
with respect to certain specific universally condemed crines,
principally piracy, wherever and by whomever committed, w thout regard to
the connection of the conduct with that state.
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Jurisdiction nust be exercised somewhere, W th respect to something or
per son. As di scussed above, jurisdiction cannot be applied to the high seas
or to outer space39 because these areas are considered res comunis under

international |law and therefore are not ‘places’ that can be appropriated by

cl aim of sovereignty. However, the 1967 Quter Space Treaty declares that a
nati on may exercise jurisdiction and control over objects in space, nmuch as a
nati on may exercise jurisdiction over a ship at sea. Obj ects in space and
ships at sea are treated (with some inportant linmtations) as if they were

part of the territory of the country on whose registry they are entered and
whose flag they fly.®

B. Extent of National Jurisdiction
I nternati onal law recognizes a nation’'s jurisdiction over its
citizens, its territory, territorial waters and airspace, and those ships and

aircraft which it has registered. Whet her nations have, through the exercise
of their donestic |laws, actually extended their jurisdictions to the full
extent allowed by international law is a nore conplicated question.

Wth reference to U S. jurisdiction over space activities, it will be
i mportant to distinguish between what the United States is capable of doing
and what, through congressionally enacted legislation, it has already done.
Absent a specific statement of congressional intent, U'S. courts have been
reluctant to give extraterritorial reach to certain donmestic |aws. For

5. The Passive Personality Principle - A state nmay exercise
jurisdiction with respect to any act conmitted outside its territory by a
foreigner which substantially affects the person or property of a
citizen.”

(S. Houston Lay, Howard J. Taubenfeld, The Law Relating to Activities of
Man in Space, The University of Chicago Press, 1970).

“These principles of jurisdiction are not all accepted as equally valid.
The nationality and territorial principles . . . are universally accepted. The
protective principle is now alnost universally accepted. Universality is
generally accepted only for recognized international crines. The passive
personality principle remains controversial as a basis of jurisdiction.”
(Maj or General Thomas Bruton, “The Status of Criminal Jurisdiction in Quter

Space,” 24th Conference of the Interanerican Bar Association (Panama City,
Panama, February 1984).

39 Except insofar as a nation may exercise jurisdiction and control over a
ship on the high seas or a space object in outer space.

40 The legal fiction that ships on the high sea and space objects in orbit are

like “floating islands” has not been universally accepted. The U.S. Suprene
Court, in Cunard S.S. v. Mellon (262U.S. 100), referred to the floating
island theory as “a figure of speech, a metaphor. ~
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exanple, in MCulloch v. Sociedad Nacional de Marineros de Honduras, 41 the
Court was asked to decide whether U S | abor laws would apply to ships
regi stered in Honduras and owned and operated by the Honduran subsidiary of a
U S. corporation. The Court noted that Congress had the “constitutional power
to apply the National Labor Relations Act to the crews working foreign-flag

ships, at least while they are in Anerican waters, " but decided that the
resolution of the case depended on “whether Congress exercised that power.”
The court held: “to sanction the exercise of local sovereignty in this
‘delicate field of international relations there nust be present the
affirmative intention of the Congress clearly expressed’ . . . Since neither we

nor the parties are able to find any such clear expression, we hold the
[ Nati onal Labor Relations] Board was wi thout jurisdiction "

Sinmlarly, in United States v. Cordova, ®the Court was asked to
deci de whether an assault committed in a US. flag airplane flying over the
high seas was within the adnmiralty and maritine jurisdiction as described in
the then current U S. Crimnal Code (18 U S.C. A Sec. 451).43 Although the
Court noted that “Congress could, under its police power, have extended
federal crimnal jurisdiction to acts conmitted on board an airplane owned by

an Anerican national. . . ," the applicable legislation (18 U S.C A Sec. 451)
spoke only of “vessels” on the *“high seas.” The Court then concluded that
“"vessel’ . . . evokes in the commobn mnd a picture of a ship, not of a plane,”

and that no case or legal principle would “justify the extension of the words
‘“high seas’” to the air space over them”

The U.S. statute defining the “special maritinme and territorial
jurisdiction of the United States” for crimnal jurisdiction has since been
nmodi fied to resolve the problem presented in United States v, Cordova and to
try to anticipate those problems which mnmight arise in future space
activities. 45 CQurrently, {pis special jurisdiction includes:

1. any vessel belonging in whole or in part to the United

“372 U.S 10; 83 S. Ct. 671.

42 89 F. Supp.  298.

43 At the time, 18 U S.C A Sec. 451 stated that the adniralty and maritime
jurisdiction of the United States extended to “Anerican vessels on [the] high
seas."

“Cordova involved the interpretation of a crimnal statute; therefore, (nder
US law, the statute was strictly construed. Not all statutes are strictly
construed. For exanple, the Death on the H gh Seas Act (46 U S.C. 761), which
provi des a renedy for wongful death occurring “on” the high seas, has been
interpreted by several Federal courts to apply to tortious conduct “over” as
well as “on” the high seas. See: D Aleman v. Pan American A rways, 259 F.2d
493.

45 18 U.S.C A Sec. 7.
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States, or any citizen thereof, or to any corporation created
by or under the laws of the United States .
* * *

5. Any aircraft belonging in whole or in part to the United
States, or any citizen thereof, or to any corporation created
by or wunder the laws of the United States, . . . while such

aircraft is in flight over the high seas, or over any other
waters within the adnmiralty and maritime jurisdiction of the
United States .

6. Any vehicle used or designed for flight or navigation in space
and on the registry of the United States pursuant to the [1967
Quter Space Treaty] . . . and the [Registration Convention]
while that vehicle is in flight . . . [enphasis added]

7) Any place outside the jurisdiction of any nation with respect

to an offense by or against a national of the United States.

Gven the restrictive interpretation of the US. jurisdiction
presented in the MColluch and Cordova cases, it is possible to inmagine
further problems even under the revised Crimninal Code. For exanple, is a
large, manned space station designed to travel in a stable, set orbit
considered to be a vehicle “used or designed for flight or navigation in
space?” If so,then paragraph 6 of the Crimnal Code (above) would include a
space station within the “special maritime and territorial jurisdiction” of
the United States. However, since space stations will have attributes which
differ from those of space transportation vehicles--e.g. , their size,
conplexity, nultinational nature, duration in orbit, etc. --they mght be
considered to fall outside the general provisions of paragraph 6 which seem
nmore applicable to shuttle-type vehicles.® If space stations did not neet
the requirenents of paragraph 6, they still mght be included under the
general provisions of paragraph 7. However, paragraph 7 raises a nunber of
i ssues concerning the extraterritorial application of U S. jurisdiction that
are beyond the scope of this report.

In the future, it is entirely possible that sone space stations wll
be privately owned. It is also possible that space stations owned in whole or
in part by U'S. nationals or <corporations wll be registered in other

countries. A state is generally considered to have jurisdiction to prescribe
(though not necessarily enforce) rules of law regarding the conduct of its
nationals wherever that conduct occurs.” The extension of US. law to
privately owned space stations that were registered in other countries would
be conplicated by the fact that the law of the state of registry night
conflict with that of the United States. This coul d cause problems since the
United States, wunder article VI of the Quter Space Treaty, would remmin
responsible for the acts of its nationals in space,

46 The ‘nature’ of space stations is discussed in: Ham|ton DeSaussure, “The
| npact of Manned Space Stations on the Law of Quter Space,” supra, note 10.

47 Restatenent (Second) of Foreign Relations Law of the United States, Sec.
30, Anerican Law institute, 1965.
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Finally, should the United States have the right to exercise its
jurisdiction in a particular instance, it would still be necessary to decide
how to share power between the Federal government and the individual States.
This generally means deciding: 1) whether the grant of jurisdiction in a
particular case is exclusively linmted to Federal courts or is shared with the
state courts, and 2) whether the individual States would be allowed to pass
laws in this area. ™ The Judiciary Act of 1789 granted Federal courts
exclusive jurisdiction over in rein (action against the vessel) adniralty

questi ons. However , in personam (action against the owner of the vessel)
maritime cases can be brought in State courts .49 Simlar grants or
restrictions of the jurisdiction of Federal and State courts nay be necessary
for cases involving space activities. In addition, Congress may choose to

limt the ability of States to pass laws in certain areas while allowing State
courts to apply Federal | aw. For exanple, the Federal Aviation Act*linits
the right of States to legislate with respect to commercial air travel;
however, State courts share with Federal courts the ability to interpret the
Federal Aviation Act. The “Commercial Space Launch Act,”* establishes a
Federal licensing mechanism but notes that the “authority of States to
regul ate space |aunch activities within their jurisdictions, or that affect
their jurisdictions, is unaffected by this Act. . .*

To sumrarize, the issue of jurisdiction is fundanmental to the
application of U S laws to space activities. The fact that international |aw
woul d allow an extension of U S. jurisdiction in a particular instance does
not nmean that such an extension has occurred. Laws neant to regulate U S.
donestic activities may not apply to U S. space activities (just as the U S
crimnal laws did not apply to the Cordova case) unless Congress has clearly

established its intention to so extend these |aws. Shoul d international |aw
allow an extension of U'S. jurisdiction and should Congress establish its
intention to take advantage of such an extension, it would still be necessary

to deci de whether Federal |aws would preenpt State laws with respect to space

“Some | aws me, have to be exclusive (e. 0., registration laws and |aws
pertaining to the spaceworthiness of spacecraft); other laws mght be anenable
to concurrent State/Federal jurisdiction (e.g., crimnal and tort |aw
pertaining to individuals on board).

49 Maritinme causes of action brought in personam in State courts nmust rely
maritime law and not the comon |law of the State of the forum (See: Garret v.

Moore McCormack, 317 U.S. 239 (1942). ) Justice Black, witing in United Fruit

(365 U.S. 731)noted that “Article VI of the Constitution carries with it the

inmplication that wherever a maritime interest is involved, no matter how

slight or marginal, it must displace a local interest, no matter how pressing

and significant.® The supremacy and unifornmity doctrines that prevail in

maritime law could be applied to law in outer space.

®49 U.S.C. 130, et seq.

51 49 U s.c. 2601-2623.
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activities, and whether jurisdiction was shared by both Federal and State
courts.
C. Jurisdictional Alternatives for Governnents

A space station could have at least four different types of |egal
status, nmaking it either:

1. a national space station under the jurisdiction and control of a
single nation;

2. a nultinational space station under the joint jurisdiction and
control of several nations;

3. a nmul tinational space station the individual nodul es of which are
under the independent jurisdiction and control of separate
nations; or

4, an international space station under the jurisdiction and control
of an international governnental organization simlar to
| NTELSAT.

Under each of these options, the rights and liabilities of the US.
Governnent and its citizens could be substantially different:

1) U.S. Jurisdiction and Control. To avoid the controversy and
conplexity of cooperative international ownership and operation, the United
States may wish to retain conplete control over the space station. Assumi ng
the space station is owned and registered solely by the United States under
the terns of the 1976 Registration Convention, its legal status would be
simlar to that of a ship.or airplane flying the US. flag. As discussed
above, ships53 and aircraft®have the nationality of the state in which they
are registered. The United States would have the sole power to make and
enforce rules of law regarding the operation of such a space station as |ong
as such rules did not violate international |aw Presumably, the United
States would coordinate many of these rules with the foreign participants in
t he space station.

As di scussed above, Congress could apply U S. laws to the activities
aboard a U S. space station, but in the absence of clear congressional intent

52 Space stations owned by private sector entities and registered under the

laws of a single state would also fall in this category. A space station that
was owned by a U'S. national but registered in another country would fall in
this category but would raise a nmore conplicated set of |egal issues. Some of

these issues are discussed bel ow.

53 Restatenment (Second) of Foreign Relations Law of the United States, Sec.
28(1), American Law Institute, 1965.

54 1944 Convention on International Civil Aviation, 61 St at. 1180; T.1.A.S.
1591.
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such laws might not be independently applied by the courts.

2) Joint Jurisdiction and Control. Nat i ons consi deri ng investing
a substantial portion of their financial, technical, and human resources in
the space station may wish to jointly own and register it through sone type of
i nt ernati onal joint venture. Under current international law, joint
registration (as distinguished from ownership) of space objects is not
provided for. Article VIII of the 1967 Quter Space Treaty establishes the
principle that “A State . . . on whose registry an object launched into space is

carried shall retain jurisdiction and control over such object. 1% The 1976
Regi stration Convention nmaintains that where two or nobre states nmmy be

considered “launching states, 1156 “they shall jointly determ ne which one of
them shall register the object . . . bearing in mnd the provisions of article
(/R Under the Registration Convention then, participants in a joint
space endeavor nust choose which one shall be the registering state.

Nonet hel ess, the Registration Convention also states that such a joint
determination is to be without prejudice “to appropriate agreenments concl uded

among the launching States on jurisdiction and control over the space
obj ect and over any personnel thereof."*®

Ther ef or e, nations wishing to jointly own and jointly exercise
jurisdiction and control over a space station can follow the Registration
Convention’s suggestion to engage in an agreement separate from the actual
regi stration.

It is not clear now- and may not be clear until a body of case
authority is available--just how “appropriate agreenents” would nodify th,
“jurisdiction and control” granted by article VIII of the Quter Space Treaty.
The Registration Convention is patterned after maritine |aw The 1958

Convention on the High Seas states that a ship may only sail under one flag
and, save in exceptional circunstances provided for by treaty, the flag state
has exclusive jurisdiction on the high seas.” Both maritine |aw and space

55 1967 CQuter Space Treaty, supra, note 6, article VIII.

56 Defined i, article | of the Registration Convention as:
(i) A State which launches or procures the |aunching of a space object;
(ii) A State from whose territory or facility a space object is
| aunched.

57 The Registration Convention, supra, note 9, article I1.
58 |bid.

59 2 U S T. 2312; T.1.A S 5200. Article VI of the 1958 Convention states:
1. Ships shall sail under the flag of one State only and, save in
exceptional cases expressly provided for in international treaties, or in
these articles, shall be subject to its exclusive jurisdiction on the
hi gh seas.
2. A ship which sails under the flag of two or nore States, using them
according to convenience, may not claim any of the nationalities in

62-622 0- 86 - Q3
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law hold that registration inplies jurisdiction. Simlarly, both bodies of

law allow this presunption of jurisdiction to be rebutted by specific
agreements between the concerned parties. Although this practice has not been
extensively used in maritime law it could be used for the space station.

3) Jurisdiction and Control Over |ndependent Mbdul es. It is
possible that nations may wish to join together to form a space station, yet
retain control over their individual contributions. A space station could
conceivably be conposed of different nodules, each owned, registered, and
under the jurisdiction and control of separate countries. Conmon el ement s of
the station such as power nodul es might be owned separately and shared through
specific agreement (option one, above) or jointly owned (option two, above).

In such an environnment, each nodule would be under the jurisdiction
and control of the country that owned, operated, and registered it. The
problems with registering the common elements of such a station would be
simlar to those encountered in option two.

4) Jurisdiction and Control by an International Organization.
Assuni ng nations would wi sh to avoid sonme of the problens caused by concurrent
nati onal jurisdictions, it is possible that an international organization

simlar to |NTELSAT could be fornmed to own, operate, and register the space
station. Since such an organi zation would not be able to develop a conpletely
i ndependent body of law to regulate space activities, it would still be
necessary to decide which national |laws or conbinations of national |aws would
apply to the organization.

Such an organi zation could have quasi-|egislative powers (subject, of
course, to the concurrence of the menber states) sinmlar to those held by
| NTELSAT. Such powers would allow the organization to make normal
operational, managenent, and safety decisions w thout the need to renegotiate
separate agreenents anong the nenber states.

question with respect to any other State, and nmay be assinmlated to a
ship without nationality.

Article 92 of the 1982 United Nations Convention on the Law of the
Sea contains |anguage alnost identical to the |anguage of the 1958
Conventi on. The United States is not a party to the 1982 Conventi on.
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IV - INTELLECTUAL PROPERTY | N SPACE

A Pat ent Law | ssues

Congress is currently considering two patent l|law issues that could
have an inportant inpact on space station activities: 1) how to protect the
intellectual property rights of private sector firnms and individuals working
with the government in space; and 2) how to ensure that U S. patent |aw
protections apply to space activities.

1) Intellectual Property Rights in CGovernnent/Private Sector
Space Activities

Section 305 of the 1958 National Aeronautics and Space Act (NAS Act)
states that “whenever any invention is made in the performance of any work
under any contract of [NASA] , such invention becones the exclusive property of
the United States unless [NASA] waives rights thereto. .."*COver the last two
and-a-half decades NASA has interpreted section 305 to apply only to
activities which have as their main purpose the devel opnment of sonme new
product or process for NASA Wth respect to NASA/private sector joint
vent ures, it has been NASA's position that neither party assunmes any
obligation to perform inventive work for the other, and accordingly, each
party retains the rights to any invention that nay be made in the course of
the venture .61

One of the nobst significant ways in which the U S. Governnent has
sought to encourage private sector materials processing activities in space

has been NASA' s Joint Endeavor Agreements (JEAs). The intellectual property
rights of the private participant of a JEA have, to date, been protected by
the contract provisions of the individual JEAs. For exanple, in the first

JEA, NASA and the MDonnell Douglas Corp. (MDAC) agreed that NASA woul d not
acquire rights in inventions made by MDAC or its associates in the course of
the joint endeavor unless MDAC failed to exploit the inventions or term nated

6042 u.s.c. 2451, et seq.

61 Space Industrialization Act of 1979,” statement of Robert A. Frosch;
Hearings on H R 2337 before the Subcommittee on Space Science and
Applications of the House Committee on Science and Technol ogy (96th Cong., 1st
sess., 1979).
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the agreenent, or unless the NASA Administrator determined that a national
enmergency existed involving a serious threat to public health.

Al t hough individually negotiated contracts nay solve the problens
associated with NASA's JEA program some Menbers of Congress felt that U S
laws could be used to encourage commercial space activities. In 1985,
Congressman Manuel Lujan introduced a bil1l1®that would use the patent system
to pronote space commercialization by guaranteeing that inventions made in
space with Federal assistance or under Federal contract would be the exclusive
property of the inventor. The bill would all ow Federal agencies to reserve a
nonexcl usi ve, nontransferable, royalty-free license to use the invention on
behal f of the United States.”

As a proposal for donestic law designed to pronote space
commercialization, H R 3112 is sonmewhat beyond the scope of this paper. It
is inportant to note, however, that there has been a great deal of recent

interest in government patent policy that may well affect space station
operati ons. One recently enacted law (Public Law 96-517) provides uniform
Federal patent procedures for small businesses and nonprofit organizations,
i ncluding universities. These entities, anmong other things, may elect to
retain title to inventions resulting from Federally funded research and
devel opnent. On February 18, 1983, President Reagan signed a nenorandum t hat

directed executive agencies to revise Federal policy for all R&D contractors
to be consistent with Public Law 96-517. NASA and t he Department of Energy,
whi ch operate under statutes that are inconsistent with the nenorandum are
expected to nmake maxi mum use of the flexibility available to themto conmply
with the spirit of the menorandum

In the 99th Congress, S. 64 was introduced by Senator Robert Dole--a
princi pal sponsor of Public Law 96-517--to extend Public Law 96-517 to all
Federal contractors and to create uniform policy and procedures concerning

patent rights in inventions developed with Federal assistance. Should S. 64
be successful, it might resolve some of the concerns expressed in the Lujan
bill.

2) U S. Patent Law and Space Activities

This section discusses how new | egislation designed to extend U S.
patent law to space has caused a reexam nation of sone old and fundanental
patent |aw issues. Resol ving sone of these issues--such as limtations on the

62 H.rR, 3112 (99th Congress).

63 section 222 of H R 3112 states:
“(a) In any case where an invention is nade by a person in the course of
activities of any kind in outer space, Wwhether made with assistance from
one or nore Federal agencies or in the course of work perforned under
contract with one or nore Federal agencies or otherw se, such invention
shall be the exclusive property of that person. "
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extraterritorial application of US. patent law, the status of inventions
reduced to practice in foreign countries, and the status of foreign patents
and patent applications--may require changes in existing |aws. This section
al so exanmines how these issues are influenced by the different ways space
stations could be owned and operated.

Before exam ning the specific details of these issues, it is useful to
review a few basic principles of U S. patent |aw

In the United States, a patent may be obtained for a useful product or
process only if it meets the standards of “novelty” and “nonobvi ousness” when
conpared with the “prior art. “~ \Wen two or nore persons independently claim
a U S patent on the sane subject matter, U S. |aw awards the patent to the
first person to invent. Most other countries maintain that the first person
to apply for the patent--not the first person to invent--is entitled to
receive the patent. Priority of invention under US. law is determined by
reference to certain key events such as when the invention was conceived and
when it was first reduced to practice. U.S. patent |aw does not allow these
events to be established by reference to activities in foreign countries.
Qobviously then, how one characterizes space objects and how jurisdiction is
defined in space are critical patent |aw questions. An invention reduced to
practice on a foreign space station nodule--that mght be regarded as a
foreign country--would be insufficient under U S. |aw.

In an attenpt to ensure that U S. patent protection was avail able for
inventions in space, Representative Robert W Kastenneier introduced H R 2725
in the 99th Congress. 66 This bill would amend the current U.S. patent |aw and
the NAS Act to state: “any invention made or used in outer space on an
aeronautical and space vehicle [as defined in the NAS Act®] wunder the
jurisdiction or control of the United States shall be considered nmade or used
within the United States for the purposes of this title.”

The Kastenneier bill is designed to prevent the type of problem that

64 See generally: pBarpara Luxenberg, “Protecting Intellectual Property in
Space: Policy Options and Inplications for the United States, ” Georgia
Institute of Technol ogy Conference; Atlanta, GA My 16, 1985; Donald S.
Chisum “Statenent on H R 2725,” Hearing Before the Subcommittee on Courts,
Civil Liberties, and the Adm nistration of Justice, House Conmittee on the
Judi ci ary, June 13, 1985.

65 35 U.S. C. 102, 103.
66 The current bill nunber is HR 4316.

67 Section 103 (2) of the National Aeronautics and Space Act of 1958 (42
U S.C 2451), states:
the term “aeronautical and space vehicles” means aircraft, mssiles,
satellites, and other space vehicles, manned and unmanned, together wth
rel ated equi prent, devices, conmponents, and parts.
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arose in the Cordova case. 68 G ven th unconplicated form and intentions of

H R 2724, the drafters and other concerned individuals anticipated that the
bill would engender little opposition or controversy. Asked to conment on the
effect of HR 2725 on current patent |aw, Gerald Mssinghoff, President of
the Pharmaceuti cal Manuf acturers Association and forner Comm ssioner of
Patents, stated: “the proposed anendnent does not alter current patent |aw but
rather clarifies what would be a logical interpretation or extrapolation of
the current law.”® Wth respect to the question of whether current patent
| aw already covers space activities, M. Mbssinghoff responded: “one could
logically reach a conclusion that activities aboard a US. spacecraft are
tantanount to activities in the United States. "™

Responding to the sanme questions, Herbert C. Wansley, Executi ve
Director of Intellectual Property Owers, Inc., stated: “It is our inpression
that many or nost people believe U S. patent |aw already extends to “outer
space. . under the jurisdiction and control of the United States.

The U. S. Departrment of Justice took a different position fromthat of
either M. Mssinghoff or M. Wansley. In a letter to Neil Hosenball, NASA's
then General Counsel, Robert A MConnell, Assistant General Counsel of the
Justice Departnment, argued that it was not at all clear whether activities on
a US. spacecraft could be viewed as activities in the territorial United
States, and therefore, U S. patent |laws night not apply to such spacecraft.
McConnel | noted that the legislation would “effect a substantial amendnent to
[the U.S. Patent Code] Title 35."" Mr. MConnell stated the Justice
Departnment’s position that: “The patent |laws do not currently have any effect
outside the territorial limts of the United States,” and that “the United
States is not liable for patent infringenent arising in a foreign country. "7
Al though adnmitting that ol der cases (involving ships on the high seas and U S

68 as nentioned above (note 44) such conparisons can be difficult since
crimnal statutes are strictly construed.

69 Letter t. The Honorable Robert W Kastenneier, Chairnman, Subconmttee on

Courts, Civil Liberties and the Adm nistration of Justice, House Committee on
the Judiciary, from Gerald J. Mssinghoff, President, Pharmaceutical
Manuf acturers Association, My 8, 1985.

70 1bid.

71 Letter t. The Honorable Robert W Kastenneier, Chairnman, Subconmittee on

Courts, Civil Liberties and the Administration of Justice, House Conmittee on
the Judiciary, fromHerbert C \Wansley, Executive Director of Intellectual
Property Omers, Inc., June 11, 1985.

72 Letter t. the Honorable S. Neil Hosenball, General Counsel, NASA from

Robert A MConnell, Assistant Attorney GCeneral, U.S. Departnent of Justice,
Cct. 11, 1984.

73 Ibid.
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embassies in foreign lands) <could be found on both sides of the
extraterritoriality issue, the Justice Department took the position that
recent court decisions express a clear intention to restrict the application
of the Patent Code to U S. territory.

M. MConnell warned that in addition to anmendi ng the Patent Code, the
new | egislation would also “expand the Governnent’s liability” because “both
the Navy and the Air Force have space prograns which nmay be affected if NASA' s
proposal is adopted. ” More specifically, M. MConnell pointed out that the
United States is currently being sued by the Hughes Aircraft Co. for
infringing on one of its satellite patents. 74 In this case, the United States
plans “to argue with respect to about a dozen satellites that the patented
i nvention was never used in the United States” (enphasis added). If the U S
Government did not use the patent in the territorial United States, and if the
Justice Departnent interpretation of the Patent Code is correct, then the U S.
Governnent could not be held liable on the infringement charge.

“1f the Adm nistration decides to support this proposal, " M.
McConnel | urged that it “be limted to that prospective application only.”
The current legislation, H R 2725, responds to the Justice Departnent’s
concern and limts the effect of the legislation.

Asked by the House Judiciary Comrittee to respond to the Justice
Departnment’s conments, the Anerican Law Division of the Congressional Research
Service (CRS) took a slightly different position: “our review of the ‘state of

the law reveals that such an assertion. . . [that U S patent |aw would not
protect an invention nade or used in outer space because those |aws do not
have any effect outside the territorial limts of the United States] . . .is not
as clearly defined or applicable as. ..[the Justice Departnent’ s]. ..coment
woul d | ead one to believe. The CRS nenorandum goes on to say that, with
respect to the principal case cited by the Justice Departnent: “It would

appear that all the Court was saying was that it is not at all clear whether

74 Hughes Aircraft Conpany v. United States (Ct. C. No. 426-73).

75 M. MConnell was responding to an early draft of the Iegislation. The
Kastenneier bill was anmended to read:

(b) AMENDMENTS NOT TO AFFECT PRIOR DECI SIONS. - The anendnents made by
section 1 shall not affect any final decision made by a court or the Patent
and Trademark O fice before the date of the enactnent of this Act with respect
to a patent or an application for a patent, if no appeal from such a decision
is pending and the time for filing an appeal has expired.

(c) AMENDMENTS NOT TO AFFECT CERTAIN PENDI NG CASES. - The anmendments nmade
by section 1 shall not affect the right of any party in any case pending in a
court on the date of the enactnent of this Act to have the party's rights
determ ned on the basis of the substantive law in effect before such date of
enact ment .

76 Letter to David Beier, House Judiciary Conmittee, from Daniel Hll Zafren,
Anerican Law Division, Congressional Research Service, Apr. 9, 1985.
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Congress intended the patent laws to apply to a United States flag vessel or
pl ane, [and] that the patent bar mght want to invite Congress to consider
such a possible ‘loophole ...~

The CRS nmenorandum concl uded: “If a case can be nmade that the patent
laws could apply to an invention rmade or used on a United States’ flag vessel
on the high seas.. the contention would seem to be even nore convincing
regarding a United States’ space vehicle in outer space." This view was
bolstered, in CRS s view, by the U S. participation in the 1976 Registration
Convention which was “designed to facilitate the exercise of jurisdiction and
control by a launching state over its space objects.”

In light of the case authority and the opinions of the majority of
| egal scholars, the Departnent of Justice’ s position on H R, 2725 may not be
support abl e.

Even disregarding the objections of the Departnent of Justice, there
are several inportant |lessons to be learned from the debate over H R 2725.
The first is to recognize that when applying a body of terrestrial lawin toto
to space activities, all the anbiguities and contradictions currently existing
in that body of law are also transferred. Wth respect to the
extraterritorial application of US. patent law, unresolved questions
concerning the nature of U S. jurisdiction over its flag ships and the status
of ships as “US. territory” nust now be faced with respect to space objects.
Al'though the intent of HR 2725 is clear--to apply US. patent protections to
inventions nade or wused in outer space on space vehicles under the
jurisdiction and control of the United States--the fact that this issue has
never been clearly resolved with respect to maritime |aw causes unforeseen
probl emns.

A second inportant lesson is to strive for functional consistency in
new | egislation relating to space activities. As witten, H R 2725 applies
to “space vehicle[s] under the jurisdiction or control of the United States."
This differs slightly fromthe scope of the “special naritime and territorial

jurisdiction”"which applies US. crimnal law to “Any vehicle used or
designed for flight or navigation in space and on the registry of the United
States pursuant to the [1967 Quter Space Treaty] . . . and the [1976 Registration
Convention]. . . “78 H R 2725's “jurisdiction= control” also differs slightly
fromthe Quter Space Treaty’'s article VIII which speaks of nations retaining
“jurisdiction and control” over their space objects.

It is not clear that the space objects described here--those under the
“jurisdiction and control” of the United States (1967 Quter Space Treaty),
those under the “jurisdiction or control of the United States (H R 2725), and
those registered under the 1976 Regi stration Convention--are identical sets.
This is particularly true when one considers that article Il of the

77 Discussed supra, p. 27.

7818 U S.C.A Sec. T7.
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Regi stration Convention allows countries to enter into separate agreenents
regarding jurisdiction and control, thereby creating a situation where soneone
could have jurisdiction and control over a space object w thout having
registered it. M nor di screpancies in this and other space |egislation could
result in unforeseen problens.

In addition to general jurisdictional questions, a nunber of specific

patent |aw issues nust be addressed. For exanple, wunder current US | aw,
when there are conflicting clains to an invention, the person who invented
first has the valid claim An applicant may not establish the date of

invention by reference to activity in a foreign country. H R 2725, if passed
into law, would allow an applicant to use activity aboard a U.S. spacecraft--
considered under the terns of the legislation to be “in the United States"--in
an interference proceeding to prove priority of invention. Activities on
foreign spacecraft would, presumably, be regarded as activities in a foreign
country. This mght be the case even where the “foreign spacecraft” was
attached to an otherwise conpletely U S. space station.

This report exam ned the four different ways in which a space station
could be owned, registered, and operated. Wth the exception of the U S
regi stry and, perhaps, those U S. npdules of a separate registry, HR 2725
m ght not apply to other jurisdictional regines.

Anot her problem arises fromthe uncertain effect of H R 2725 on the
Inventions Secrecy Act.® The Inventions Secrecy Act states that, wth
respect to inventions made in the United States, a person may not file an
application for a patent in a foreign country unless that person has already:
1) filed in the United States and waited 6 nonths; or 2) obtained a license to
file abroad from the Conmi ssioner of Patents and TrademnarKks. Any pat ent
obtained in violation of the Inventions Secrecy Act is considered by the
United States to be invalid, although the Conmi ssioner may grant a retroactive
i cense upon a showing of “inadvertence.”

The Inventions Secrecy Act presents some difficult problens for
foreign nationals working on a U'S. or jointly owned space station. For
exanple, a French astronaut who reduces an idea to practice on a US. space
station would be forced to file for a U S. patent or an exenption from the
Act, or risk having the patent being declared invalid in the United States.™
To the extent that such problems could limt the success of the space station,
every effort nust be nade to achieve some type of international coordination.

79 35 U.S.C. 104.

80 35 U.S.C 181-188.

81 Letter t. The Honorable Robert W Kastenneier, Chairman, Subcommittee on
Courts, Civil Liberties and the Adm nistration of Justice, House Committee on
the Judiciary, from Donald S. Chisum Professor of Law, University of

Washi ngton, June 18, 1985.
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- CRIM NAL LAW I N SPACE

Any investigation into the application of crimnal law to activities
in space nust address two interrelated questions: “What body of crimnal |aw
is to be applied?”; and “How are the relevant laws to be enforced?”

A Jurisdiction and Control

The sinple answer to the first question is: “Watever nation has
jurisdiction and control over the space object. ” As discussed in detail
above, questions of jurisdiction are not easily resolved w thout first know ng
how the space station is to be owned and registered. If some type of shared
jurisdiction and control schene is used, and if nore than one nationality is
represented in the crew, it is possible that there would be nore than one body
of crinmnal law that could be applied. In that case, the nations involved
m ght wish to agree in advance to adopt one nation's laws, a special crimnal
code conposed of the | aws of several nations, or a special set of “conflict of
law’ rules for applying different national laws in different situations.

It is also inportant to remenber that jurisdiction can be based on

more than ownership and registration. In principle, all a nation need do is
establish a genuine link between itself and the persons, property, or events
over which jurisdiction is clained. As a result, should a French astronaut

assault a CGerman astronaut on a U.S. space station, both the French and German
courts, relying on the nationality principle, and the U S. courts, relying on
the territorial principle, might claim that they had the right to exercise
crimnal jurisdiction over the French astronaut who conmitted the crine.

In light of these difficulties, it mght be desirable to sinply
negoti ate an agreenent in advance of occupying the space station. Negot i at ed
agreenents have been used effectively to govern the activities of diplomts
and soldiers stationed in foreign |ands. Since article Il of the Registration
Convention allows nations to enter into separate agreements with respect to
jurisdiction and control over space objects and personnel, this might be an
effective way to manage crimnal actions in space, at least with respect to
the first space stations. In the past, three basic options have been used:

0 Conplete Immunity From Prosecution - Assuming that one

nation’s | aws are chosen to govern the space station, other nations might w sh
to protect their space station astronauts with imunities similar to those
enj oyed by dipl omats. Under such a scenario, the individual governnents would
be responsible®”for the good conduct of their citizens but individual
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citizens could not be charged for civil or crinminal offenses conmtted while
on the space station. Astronauts on board the spacecraft of another nation
woul d, then, have the status of diplomats in a foreign |and.

0 Limted Imunity - If conplete inmunity were judged
undesirable, nations mght wish to negotiate nore limted agreenents. For
exanple, individuals nmight be liable for actions not acconplished as part of
their “official duty.” Al'ternatively, individuals nmght be liable for civil

wongs but inmmune to crimnal prosecution.

0 Negoti ated GCeneral Agreenent - The nations of th North
Atlantic Treaty Organi zation (NATO have devel oped a conpl ex set of agreenents
(Status of Forces Agreenents) to govern questions of jurisdiction and control
with respect to NATO troops stationed in the respective countries. These
agreenents grant the host countries exclusive jurisdiction over sone offenses
and grant concurrent jurisdiction over others. Where concurrent jurisdiction
exists, one nation may be given prinmary jurisdiction which my be waived, at
its discretion, in favor of sone other nation. Such negoti ated agreements
woul d be useful whether jurisdiction and control of the space station were
hel d by one nation, several nations, or whether nations retained control over
i ndi vi dual nodul es.

B. Ability to Enforce Crimnal Laws

It is inportant to renmenber that a state having the jurisdiction t.
prescribe a rule of law may not, in all cases, have jurisdiction t. enforce
that rule. In the Case of the S. S. Lotus,®a French nerchant vessel struck
a Turkish vessel on the high seas killing a nunber of Turkish nationals. When
the French vessel landed in a Turkish port, a French officer was tried and
convi cted for manslaughter under a Turkish law attaching crinmnal penalties to
collision on the high seas. 84 The Permanent Court of International Justice

hel d that the Turkish vessel was |ike Turkish soil; therefore, Turkey had the
jurisdiction to prescribe the crimnal |aws which had been applied to the
French officer. Because the French officer later landed on Turkish soil,
Turkey had the jurisdiction to enforce the laws in question. Had the French

ship not landed in a Turkish port, this would not have affected the right of
the Turkish Governnent to prescribe the rule in question but it would have

¥ Such "responsibility pight or might not include financial “liability” for
actions conmmitted aboard a space station.

83 P.ci.y., ser. A No. 10 (1927); [1927-1928] Ann. Dig. 153 (No. 98),

84 Wile the offense of manslaughter occured on the high seas, the Turkish |aw
was nuch broader, enconpassing any offense ‘abroad’ against Turkey or a
Tur ki sh national . The Turkish law reflected an acceptance of the passive
personality principle (discussed above, note 38). This principle is not
recogni zed by the United States except in extraordinary cases such as
terrorism
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altered its ability to enforce that rule.

Al though the decision in the Lotus case is no longer a valid precedent
in maritime law, 85 it does serve to highlight several inportant space station
i ssues. For exanple, suppose the United States and Great Britain jointly own
a space station but maintain jurisdiction and control over their separate
space nodul es. Now, further suppose that a British astronaut assaults a U S.
astronaut while the U S. astronaut is in the British nodule. There is no
doubt that the United States would have the jurisdiction to pass laws
prohi biting such conduct; whether the United States would have the
jurisdiction to enforce such rules would depend on whether it had sone prior
agreenment with the British Governnent. Lacking an agreenent with the British
Governnent, the United States would not have jurisdiction to enforce these
laws in the parts of the space station under British jurisdiction and control

C. US Crimnal Law in Space

Initially, NASA regulations were the primary neans by which US. law
was extended into space. The authority to develop these regulations was
granted to the Administrator in the 1958 NAS Act. As currently witten,

these regulations grant the shuttle commander broad authority over U S. and
foreign crew menbers to enforce order and discipline during space shuttle
flights.” In 1976, NASA's administrative regulations were strengthened by

85 Article XI of the “Convention on the Hi gh Seas,” Apr. 29, 1958 (13 U S.T
2312; T.l1.A S. 5200) states:
1. In the event of a collision or of any other incident of navigation
concerning a ship on the high seas, involving the penal or disciplinary
responsibility of the nmaster or of any other person in the service of the
ship, no penal or disciplinary proceedings may be instituted agai nst such
person except before the judicial or adm nistrative authorities either of
the flag state or of the state of which such person is a national
See al so: 1982 United Nations Convention on the Law of the Sea, article
97.

86 Section 203 (c) states: “... the Adninistrator is authorized. . .to make,
pronul gate, issue, rescind, and amend rules and regulations governing the
manner of [NASA' S] operations and the exercise of the powers vested in it by
| aw’; (42 U . S.C. 2473).

87 14 C.F.R. 1214 702 (1972) states:

2. (a) During all phases of an STS flight, the STS commander shall have
the absolute authority to take whatever action is in his/her discretion
necessary to (1) enforce order and discipline, (2) provide for the safety
and well being of all personnel on board, and (3) provide for the
protection of the STS elements and. . payload. . .The comrander shall have
authority throughout the flight to use any reasonable and necessary neans
i ncluding the use of physical force, to achieve this end

(b) The authority of the commander extends to any and all personne
on board the Orbiter including Federal officers and enployees and al
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the introduction of crimnal sanctions, which stated:

Whoever willfully shall violate, attenpt to violate, or conspire to
violate any regulation or order promul gated by the [ nNAsA]
Adnministrator. . . shall be fined not nore than $5,000, or inprisoned not
more than one year, or both.™

NASA regul ations and their related crimnal sanctions were sufficient
to maintain order when the only people in space were highly trained and
di sci plined NASA astronauts carrying out closely supervised tasks. Congr ess,
| ooking forward to a tinme when |large nunbers of men and wonmen would work in
space for long periods of tinme in a relatively unstructured environnent,
anmended the United States code in 1981 to include U S. space vehicles within
the “special maritinme and territorial jurisdiction"89 of th United States.
The inclusion of U S. space vehicles within this special jurisdiction meant
that, in addition to NASA regulations, a range of nmore conmon crimnal
of fenses woul d be applicable to people living and working in space. 90 91

ot her persons whether or not they are U S. nationals.

For another look at the role of the space station comuander, see: Scott
F. March, “Authority of the Space Station Conmander: The Need for Del egation, ”
dendale Law Review, vol. 6, No. 1, 1984,

88 18 U S . C. 799.

89 Th “special maritime and territorial jurisdiction” is discussed above, p.
27.

90 U.S. nmilitary personnel will also be subject to the jurisdiction of the

Uni form Code of Mlitary Justice (10 U.S.C. 805 (1976)) which applies “in all
pl aces.”

91 asa result of the 1981 anendnent, the following activities, if conducted
in space, would be regarded as Federal crines: arson (18 U S.C. 81), assault
(18 U.S.C. 113), nmimng (18 U S.C. 114), enbezzlenent and theft (18 U S.C
661), receiving stolen property (18 U S.C. 662), false pretenses (18 U S.C
1025), nurder (18 U . S.C. 1111), nanslaughter (18 U . S.C. 1112), attenpted
murder or manslaughter (18 U.S.C. 1113), mmlicious mischief (18 U S.C. 1363),
rape (18 U.S.C. 2031), and robbery (18 U S.C 2111).
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VI - TORT LAWIN SPACE

A Appl i cabl e Law
As people begin to live and work in space, incidents of damage caused
by intentional actions or negligence are certain to occur. I ndi vi dual s

seeki ng conpensation for danage to property or personal injury may |ook either
to international space law or to the tort |laws of their own or other nations.
Unfortunately, none of these courses of action is without difficulty. Current
i nternational space laws are little nore than agreed fundanental principles,
and no efficient mechanisms exist for applying these principles to specific

cases. National tort laws, on the other hand, are well devel oped but vary
drastically from country to country. In the United States, certain elenents
of tort law are not even consistently applied anong the different States.
Furthernmore, sonme States have recently enacted legislation that limts the

recovery of certain types of damages in tort suits.

1) International Law

As di scussed above, article VI of the Quter Space Treaty provides that

states party to the treaty bear “international responsibility for national
activities in outer space,” and that the activities of “nongovernnental
entities” (i.e., individuals, corporations, etc.) “shall require authorization

and continuing supervision by the appropriate State Party to the Treaty. ”
Article VIl1 of the Quter Space Treaty declares that a launching state is
“internationally liable for damage to another State Party to the Treaty or to
its natural or juridical persons. .." The 1973 Liability Convention restates
and expands on the principles established in article VII of the Quter Space
Treaty and provides specific procedures for making and settling clains.

Al though the Quter Space Treaty and the Liability Convention establish
several key principles--e.g. , absolute liability for damage on Earth or in the
air, and liability of the launching state for either governnent or private
sector activities--both treaties |leave a great many questions unanswered.
Three inportant problens raised by the current international space liability
regine are:

0 Uncertain applicability to activities aboard space stations. There is
consi derabl e doubt as to whether the Liability Convention could ever
be applied to injury or damage caused by persons participating in
space station activities. Article VIl states that the Convention does
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not apply to either the “nationals of [the] launching state” or

“foreign nationals. . participating in the operation of that space
object. . . “ This paper previously exam ned four different ways to own,
operate, and register a space station. No matter which of these was
chosen, it is likely that the participants would either be “nationals
of [the] launching state” or “foreign nations. ..participatingin the
operation of that space object. . . *“ Ther ef or e, the Liability
Convention would not apply. For example, wunder article VIl of the
Liability Convention, if a US  astronaut were killed by the

negligence of either another U 'S. astronaut or a foreign astronaut,
the famly of the U S. astronaut could not file a claim for damages
under the Liability Convention because the United States was the
“launching state.”

0 Lack of attention to damage caused by, and the liability of,
i ndi vi dual s. ,, Both the OQuter Space Treaty and the Liability
Convention focus on damage caused by space objects rather than on
damage caused by individuals in space. This is understandabl e because
the primary concern of the drafters was probably to offer sone degree
of protection fromfalling or colliding space objects. The crash of
the radioactive Soviet satellite, Cosnbs 954, in Canada was an exanple
of the kind of injury best suited to the protections of the
international treaties.

On a space station, however, individual personal injury actions
resulting from intentional actions or negligence are likely to
predoni nat e. A good exanple of the Liability Convention's |ack of
attention to the role of individuals in space can be seen i,its
application of the doctrines of “strict” and “fault” liability.
According to the terms of the treaty, a launching state whose space
obj ects cause danmage on the surface of the Earth or to aircraft in
flight is strictly liable for the damage caused. St at es whose space
obj ects cause danage to other objects in space are liable only after
fault has been established. However, no such division between strict
liability and fault liability is made with respect to individual
conduct .

It is generally held, at least in common |law countries, that strict
liability a plies to certain abnormally dangerous conditions and
activities . ™ Since, at present, npbst space activities mght be

92 See also:  papilton DeSaussure, P.P.C. Haanappel, “A Unified Miltinational
Approach to the Application of Tort and Contract Principles to Quter Space,”
Syracuse Journal of International Law and Commerce, vol. 6, No. 1, sumer
1978.

93 “Strict” and “fault” liability explained, supra, note 22.

94 DeSaussure and Haanappel, supra, note 92.
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regarded as “abnormally dangerous-95 one mght argue that “fault”
should play a dimnished role in space.” On the other hand, one
could also argue that all persons on the space station are to sone
degree engaged in an “abnormally dangerous” activity and that this is
quite different from the situation on Earth where the injured party
m ght not be a participant in the activity in question.

0 No efficient mechanism for resolving disputes between individuals.
Serious questions exist as to whether current international |aws could
be applied to assist individuals. The 1967 Quter Space Treaty and the
Liability Convention establish no cause of action, no courts, no rules
of procedure, and no nethod of enforcing even agreed resolutions.
Lacking such nechanisns, claimants are forced to rely on the
di pl omati ¢ procedures comonly used between nations.

Article VII1 of the Liability Convention requires that the state--not

95 It is useful t. renenber that when the aviation industry began, some courts
regarded air travel as abnornally dangerous and inposed a strict liability
standard; wi th experience and technical inprovenents, the negligence standard
gradual Iy gai ned pron nence.

96 It m ght be argued that elinminating the necessity to prove fault and
thereby forcing all actors in space to cope with a strict liability schene
woul d be socially desirable for many of the sane reasons that strict liability
is used on Earth; that is, to nmake those engaged in dangerous activities
liable for the consequences of such activities. However, such a requirenent
could dimnish the pursuit of commercial space opportunities by placing a
heavier liability burden on these activities.

97 Maritine law offers sonme interesting insights into the question of
liability for injury to individuals on board a space station. Under maritine
law, the shipowner nust furnish a vessel that is seaworthy in all respects.
(see: Mtchell v. Trawl er Racer, Inc., 362 U S. 539.) The shipowner’s duty is
nondel egabl e and the fact that the shipowner used ‘due diligence’ to nake the
vessel seaworthy is no defense if a nmenber of the ship’s crewis injured by
some defect. What constitutes a defect has been broadly construed, and so has
the question of who is a seaman for the purpose of bringing an unseaworthi ness
action.

The concept of ‘seaworthiness’ --or in this case, ‘spaceworthiness’ --nay
eventually be a useful addition to space law, as it could serve to protect
space workers and transfer the risk of liability to the spacecraft owner, who
presunebly, is in a better position to assess the risks of a particular

activity.

Wth respect to liability as between spacefareres, the concept of fault may
be nore useful. How fault would be determi ned and what defenses would be
permtted (e.g. , contributory negligence, fellow servant rule, assunption of

risk) are some of the nost challenging questions that are likely to acconpany
the devel opment of a tort |aw for space.
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the injured person--present the claimto the “launching state"--not
the person98 who caused the injury. Because nations and not
i ndividuals are involved, wunder article IX, claims for conpensation
must be presented “through diplomatic channels.” If the two states in

guestion do not have diplomatic relations then the clainmant my
present its claim through another state or through the Secretary-
CGeneral of the United Nations. Assunming that a claim has been filed
and diplomatic negotiations have failed for a year, then article XIV
authorizes the parties to set up a “Clains Conmssion” conposed of
three menbers (the two parties and an agreed chairman).

2) National Tort Laws

Perhaps in anticipation of the problens nentioned above, the drafters
of the Liability Convention stated in article X that: “Nothing in this
Convention shall prevent a State, or the natural or juridical persons it mght
represent, from pursuing a claim in the courts. ..of a launching state.”
I ndeed, given the vague nature of the Liability Convention as conpared wth
the well-defined state of donmestic |aw, it would be wunlikely that any
i ndi vidual would ever use it to obtain conpensation for injury.

Havi ng acknow edged this, it is then necessary to inquire which
domestic laws would be applicable to a given case. Wienever i ndi vi dual
rel ati onships transcend the boundaries of one jurisdiction, conflicts arise
concerning the applicable substantive |aw, id’be jurisdiction of national
courts, and enforcenent of foreign judgnents. For exanple, every nation
has its own nethods for choosing the | aw applicable in a specific case. The
nost common of these are:

0 The lex loci delecti, that is, the law of the place where the
of fense occurred. Quter space, being res comunis and, therefore, not
subject to national law, has no clear ‘law of the place. * Whet her or not

the lex loci delecti rule can be applied to the space station will depend
on how nations agree to exercise jurisdiction and control over the space

station.
0 The lex fori, that is, the law of the forum where the case is
brought . This approach could be used on the space station, but again,

woul d depend on how questions of jurisdiction and control are resolved.

98 The treaty does not actually speak of “persons” who cause danmage, only
“space objects” which cause danage.

99 see, for example: Scott F. March, “pispute Resolution in Space,” Hastings
International and Conparative Law Review. vol. 7, p, 211, 1983,

100 See generally:  p p.C. Haanappel, “Possible Mdels for Specific Space
Agreenents, “ Hanmburg Space Station Synposium 1984,
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0 The law of the state having the greatest interest. This
rul e-- probably the prevailing U'S.  standard--looks to which state's
contacts with the incident are the nobst substantial and applies the
rel evant laws of that state, Because of its flexibility, this rule could
have the greatest applicability to space station activities.

An inportant alternative (at leastin contract, if not in tort cases)
would be for the parties to stipulate both the applicable national |aw and
the applicable forum This practice is frequently followed in rultinational

busi ness contracts. This approach has two major defects. First, such
stipul ations would constrain only those who signed them As space stations
become larger, enploying greater numbers of people, it may be inpossible to
anticipate and draw up contracts to cover all the interpersonal relationships
that could devel op. Second, some courts |look with disfavor on contracts that
attenpt to divest them of jurisdiction. For exanple, a French citizen has a

statutory right to resort to the French judilbilal system even if the damage was
caused on foreign soil or by a foreigner. I't is possible that a French
court would choose to ignore a contract clause that attenpted to divest its
citizens of this right.

G ven the current level of space activity, another solution to the
problem of liability mght be to negotiate interparty waivers of liability.
The limtation of such agreements is that they only cover signatories.
Interparty waivers of liability were used in the 1973 Spacel ab Agreenent, '™
the 1985 Menorandum of Understanding (MOU) regarding Phase B of the space
station negotiations, and are regularly used in shuttle |aunch agreenents.

Article 11 (A) of the Spacelab Agreenment, for exanple, provides that

the United States “shall have full —responsibility for damage to its
nationals. . . [resulting fronm ...this agreenent. ” The ESA nations accept a
simlar “responsibility” under this article. In other words, the United

States would not sue ESA for damage to U S. nationals or property and vice

101 Fr. C. av. art. 14, reprinted in H De Vries, N Galston, R Loening,
Materials for the French Legal System 2,2d cd., 1977. Article 14 provides:
An alien, even one not residing in France, nay be sunmoned before the

French courts for the fulfillnment of obligations contacted by himin
France; he may be brought before the French courts for obligations
contracted by himin a foreign country toward French persons.

Under French |aw “obligations” refers to tortious (delictual) as well as

contractual obligations. See al so: DeSaussure and Haanappel, supra, note 92.

102 Space Laboratory: Cooperative program 24 U S.T. 2049; TIAS 7722.

103 See: «menprandum of Understanding Between the National Aeronautics and
Space Adnministration and the European Space Agency for the Conduct of Parallel
Detailed Definition and Prelimnary Design Studies (Phase B) Leadi ng Toward
Further Cooperation in The Devel opment, Operation and Utilization of a

Per manently Manned Space Station, ” June 3, 1985.
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versa . However, article 11 (C) acknow edges that in the event injury is
caused to persons not party to the agreement, “.. .such damage shall be the
responsibility of. ..[the United States or ESA]. ..depending on where the
responsibility falls wunder applicable law” The 1985 space station MU
bet ween NASA and ESA extends the interparty waiver of liability to the Phase B
contractors and subcontractors; however, third parties are still not covered

under the agreenent.

B. Future Devel oprments

Current international space law will continue to be an effective nmeans
for allocating responsibility and liability for incidents which occur between
nati ons. For exanple, should a space object of one nation fall on the

territory of another nation or should one nation’s space object collide with a
space object of another nation, the principles found in the 1967 Quter Space
Treaty, the Registration Convention, and the Liability Convention wll, when
combined with serious diplomatic efforts, be sufficient to resolve these
probl ens. As space activities increase and technol ogies grow nore conpl ex,
sonme refinement of these principles will probably be necessary; nonethel ess,
the existing framework is workable when applied to national activities.

Unfortunately, the legal regine for redressing individual grievances

resulting from space activities is not nearly so well established. As
di scussed above, i nt ernati onal space law, wth its heavy reliance on
di plomacy, is too unwieldy for npbst tort actions between individuals, and
negotiated interparty waivers of liability do not address the problem of

third-party plaintiffs.

National tort |aws, although well defined, differ considerably and no
consensus exists on when to apply the laws of one or another nation. The
actions necessary to resolve this problem vary with tine:

0 Short-term solutions (shuttle activities). Because the
shuttle carries nultiple and often nultinational payloads, NASA has had to
develop policies regarding both liability between mission participants
(interparty liability) and liability with respect to parties unrelated to the

mssion (third-party liability) . 104 Wth respect to interparty liability, the
standard shuttle launch agreenent contains a mutual covenant not to sue
simlar to the one found in the Spacel ab Agreenent.

To cover the possibility of third-party suits, NASA also requires
shuttle payload owners to purchase insurance to protect against damage to
property and injury to persons unrelated to the space activities. This third-
party insurance would, for exanple, be used to conmpensate individuals on Earth
for damage they sustained as a result of de-orbiting space debris.

104 S, Maj . Bruce A. Brown, “Commercial Law and Liability |ssues of the
Space Transport System " The Air Force Law Review, vol. 23, Nos. 3 & 4, 1982-
83, p. 424.
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The liability procedures currently used by NASA are sufficient while
the U S. Government operates the shuttle, the shuttle crews are small and

wel | -di sciplined, and comercial insurance is available."™ As space
activities becone nore conplex and nunerous, existing procedures will have to
be reexan ned.

0 Medi umterm sol uti ons (governnment space stations). Liability

issues on the first generation of government-owned space stations could be
handl ed by using the nmethods simlar to those NASA now enploys on the shuttle.
The space station owner and operator, whether it be one nation or a consortium
of nations, could require all other nations to waive their right to sue each
other and require all participants to self-insure or purchase conmmercial
i nsurance for third-party clains.

As space stations grow in size and conplexity and becone staffed by
civilian enployees, it wll probably be necessary to develop nore flexible
rules for conpensating individuals injured in space. A logical next step
m ght be to negotiate international agreements simlar to the NATO Status of
Forces Agreenents that would designate which nation’s laws would apply in
whi ch situations. As nentioned above, it is not clear whether all national
courts would feel constrained to respect these contracts.

0 Long-term solutions (private space stations and beyond).
Eventual |y, space travel wll be quite common and individuals may visit
nei ghboring space stations much as we now visit neighboring countries. Arule
coul d devel op which places on the space traveler the burden to know the | aw of
the place visited; that law would govern all civil and crimnal actions
resulting from the traveler’'s visit. Al ternatively, nations may strive to
achieve international uniformity in the application of ‘conflicts rules. The
1955 “Hague Convention on the Law Applicable to the Sale of Corporeal Myveable
Obj ects” and the 1973 “Hague Convention on the Law Applicable to Products
Liability” are exanples of such attenpts. In the 1973 Products Liability
Convention, nations agreed to apply the law of the habitual residence of the
victim or subsidiarily, the law of the place where the damage has occurred.
Simlar international agreenents for applying Earth law to space activities
may be necessary. Finally, nations nmay attenpt to create a uniform
substantive tort law system for activities in outer space.

 There is considerable concern about the long-term health  of

insurance industry. See: “lInsurance and the Commercialization of Space,"*
Senate Committee on Commerce, Science, and Transportation; 99th Cong., 1st
Sess. , S. Print 99-16, March 1985.

106 P.P.C. Haanappel, “Product Liability in Space Law,” Houston Journal of
International Law, vol. 2, No. 1, autum 1979, p. 61.

107 Interntational aviation law conventions such as Warsaw (49 Stat. 3000;
T.S. 876; LNTS 11) and Rome (310 U.N.T.S. 181) might serve as models.

t he



Part Il

Workshop Proceedings



- CHALLENGES AND OPPORTUNI TI ES

A | nt roduction

In April 1985, the Subcomm ttee on Science, Technology, and Space of
the Senate Conmmittee on Commerce, Science, and Transportation requested the
O fice of Technology Assessment to prepare a background paper that would

exam ne the legal issues resulting from space station activities. Havi ng
conpleted a draft of this report, OTFA held a workshop on May 2, 1986 to review
the findings of the draft and to investigate other related issues. The

wor kshop participants included |awers from NASA and the European Space
Agency, as well as legal experts from Canada, the Federal Republic of Germany,
and Japan. In addition, a wi de range of U S. |egal experts from acaden a,
industry, private practice, and the governnent also attended.

Throughout the day-long workshop many | egal issues were discussed and
aggressi vel y debat ed. No attenpt was made to reach a consensus on particul ar
i ssues, although in sone cases agreenents on fundamental principles evolved
spont aneousl y. Most significantly, the panel agreed that:

1) Mul ti nati onal space station activities will raise fundanental
l egal issues. The laws we take for granted on Earth--e.g. , those that
regul ate commerce, property, crimnal activity, and personal interactions--nmay
not be available in space or may conflict with simlar laws held by other
nati ons.

2) The United States should not attenmpt to fashion a novel ‘space
code’ to cover all space station activities; rather, |egal problenms should be
solved increnmentally by the careful application of intergovernnental
agreements, congressional action in the form of legislation, and, finally, the
deci sions of the highest courts of the Iand.

3) Determning jurisdiction (i.e., deciding which nation has the
right to nake and enforce rules of law) is the single nost inportant |egal
gquestion to resolve in the planning stage for the first space station.
Al'though a legal concept, jurisdiction with respect to an international space
station wll involve inportant--and sonetines overriding--technical and
foreign policy considerations.

4) Under the Constitution of the United States, nost |aws affecting

‘Letter from Senators John C. Danforth, Slade Gorton, Ernest Hollings, and
Donald W Riegle, Jr. , Senate Conmittee on Commerce, Science, and
Transportation, to John H G bbons, Director, Ofice of Technol ogy Assessment,
Apr. 22, 1985.
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the rights of individuals (e.g., personal injury, contracts, property, wlls
and estates, enployee' s conpensation, etc.) are State |aws, not Federal | aws.
Since the substance of State laws varies considerably, it is essential that
the jurisdiction of State courts and the applicability of State |law to space
station activities be determned clearly.

Al t hough there was agreenent on these general points, there was strong
di sagreement over which specific issues needed to be examined first and
whet her those issues needed to be resolved now or when they resulted in a
nmature case or controversy,

This report docunents the issues that were discussed, the agreenents
and di sagreenents that surfaced, and the advice and words of caution offered
by the participants during the workshop. It is--and on this point all the
partici pants would agree--nmerely an early step in a long process that wll
require the close attention and hard work of talented individuals in the
executive, legislative, and judicial branches.

B. Priorities in Decisionmaking
The panelists generally agreed that there was a w de range of |egal

issues to be addressed and that the resolution of these issues should be
t hought of as a process in which sone things needed to be done now while other

things could be done |ater. Nonet hel ess, there was substantial disagreenent
over the severity of specific problems and over the list of problens which
required i mredi ate attention. The wi de range of viewpoints on this subject
resul ted, in part, from the fact that the panelists took three different

approaches to the problem

0 Technol ogi cal approach - Sone panelists took the position that the
| egal issues could not be adequately addressed without first understanding the
technol ogy involved in a manned space station. They stressed that once one
understood the physical structure, the unique demands, and the purpose of the
space station, certain issues would tend to resolve thensel ves. For exanpl e,
sonme theoretical problens of jurisdiction might turn out to be irrelevant if
safety issues were to dictate a specific type of centralized control.
Li kewi se, advanced conmunication and control technologies that would permt
nations or private firns to transfer information to their own ground stations
m ght go a long way toward resolving sone troublesone intellectual property
probl ems. These panelists nmintained that once one understood space station
technol ogy, then one could establish an appropriate institutional arrangenent.
Once the institutional arrangenent was in place, additional |egal issues could
be resolved through a variety of nmeans including agreements between the
concerned parties and appropriate donmestic |egislation.

0 Political approach - OQher panelists argued that the political issues
surroundi ng the space station were the npbst inportant. They suggested that
one had to first determ ne whether the space station was going to be a U S.
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space station with international participation or a truly international space
station. Once one reached common ground on the institutional arrangenent,
then one could discuss the technical and the legal inplications. They
suggested that since jurisdiction was the nost significant single |egal issue,
it nmust be resolved first, and that resolution of the jurisdiction question
woul d clear up many other issues.

0 Incremental or ‘practical’ approach - The majority of the participants
took an increnental or practical approach to resolving |egal issues. They
poi nted out that certain problens would result from the technol ogi es chosen
for the space station, others would result fromthe institutional arrangenent
chosen by the parties, and still others would be generic to all spac,
activities. They noted that it is difficult for lawers to work wthout
facts, and suggested that only with operational experience could the true
nature of certain |egal problens be understood.

They thought that many of these problens would be resolved through a
series of wunrelated international agreements, donestic |egislation, and
private contracts. As time passed, other wunique problens would arise but
these could be resolved on an ad hoc basis using the legal tools that were
devel oped increnentally.

C. Responsive v. Preventive Legislation

Advocates of the ‘incremental’ approach were al mbst evenly divided on
the question of whether donestic and international law should respond to
i mredi ate problems or attenpt to prevent problens from occurring. Sone argued
sinmply that: “If it isn't broken, let’s not fix it;” others responded that we
already had a pretty good idea of where the system was going to break down;
therefore, we ought to work to prevent this from happening.

1) The arguments for responsive |egislation

Those who supported responsive |egislation often did so because they
t hought that |aw should not race too far ahead of experience. One paneli st
pointed out that,"a space station is at least. . .8 years away. Even as slowy
as Congress sonetines works. ..many of these [issues] are going to be
[resolved]. ” The panelist noted that although we already know that certain
i ssues, such as crimnal law and jurisdiction, wll need to be resolved, “w
can better address [these issues] ...once we really know what. ..the space
station is going to be.”

QG her panelists expressed concern that attenpts to devel op donestic
laws and international agreenments in advance of real problens night
unnecessarily restrict our future options. Citing the specific exanple of
patent |aw, one panelist noted, “that’'s fine for the shuttle because the
shuttle is flying and, in fact, some inventions have already been discovered
as a result of the shuttle. . . [But] maybe you will not want the sane kind of
| egislation [for the space station]. ”
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Anot her panelist concurred, noting that one mght not want the sanme
rules and regul ations for a space station used solely for government research
and devel opnent as one would want for a purely private sector space station
engaged in conmmercial operation. The panelist argued that we may not want
arrangenents for this space station to govern our activities on other future
space stations: “... the arrangements we work out for this particular space
station--which will. . . [reflect].. how a particular set of governnents decides
it wants to handle these matters--need not govern. . . another space station that
the U S. puts up. . with a conpletely different set of governnments.”

Supporters of responsive legislation believed that the mpjority of
potential |egal problens could be resolved by the interested parties through
the use of intergovernnmental negotiations or private contracts. Al t hough
acknow edgi ng that one needed a “backdrop of tort law, crimnal law, [etc.]
that you. . . take for granted here on the ground. ..,” one representative from
the business comunity naintained that, to control liability, “I would |ook
first at the contractual area. ..negotiating a relationship wth the
government, w th other contractors, that laid out in very great detail who
woul d suffer what |loss in what eventuality.” The panelist noted, “the inter-
party waiver of liability that NASA has in its launch service agreenent. . does
a very good job of. . . creating a lawer’s anti-enploynent act. It really does
force parties to face up to the fact that they mght |ose what they are
investing, and that they have to accept that.” One of the disadvantages of
this approach is the high cost and limted availability of insurance, “But on
the other hand, it really sets out things pretty clearly, and that’s a big
advantage for a business. ”

The panelist urged a practical approach: “look at exactly what’s
involved in the space station, the fact that you have fewer people on the
station than you have in this room . . [that all are healthy, pre-screened, and
constantly nonitored] . . .Put all that together and | think you have the kind of
situation where the contractual issues really take on a great predom nance.
..you don’t expect to have crinmes,” he argued, “YOU don't expect to have
torts.”

The panelist ended by recomending that the laws for the space station
be based on contract and negotiation supplenented by national laws (for
criminal law, tort law, etc.) and international arbitration as the need
ari ses.

2) The argunents for preventive |egislation

Many panelists rejected the notion that legislation should nerely
respond to, rather than try to prevent, problens. They contended that such a
policy would: 1) increase uncertainty thereby decreasing the private sector’s
interest. in investing in space; and 2) offer no guidance on which, if any, of
the laws currently on the books in the United States (the so-called 'Iegal
backdrop’ acknow edged as necessary by the proponents of responsive
| egislation) would apply to space station activities.
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Panelists representing the US. firnms interested in doing research in

space stressed that: “In regard to sone of these issues, [e.g., intellectual
property, product liability, and antitrust], American business would take the
position that you [mnust act] now.” Al though the space station is 8 years
away, “business decisions are being made today that wll inpact the space
station, how it operates, under what laws it operates and those decisions
can’t go a’ begging or the station will get up there and it won't have any
custoners or inhabitants other than the |awers maybe, still arguing [these]
point[s] .*

According to one panelist, legal advice is an integral part of the
deci si onmaki ng process in his conpany: “There isn't a division operating
commttee neeting. . . that goes by that | don't give sone advice at a very early
and formative stage in respect to sone new product ...Wether the first step
shoul d be taken, oftentines, wll depend on what |egal opinion |I give them “
He stressed that U.S. business: “Can’t wait for the scientists to figure it
out or wuntil the narketing people decide how best to sell it.” Q her

panelists representing the private sector declared that they wanted to have
certain ground rules made clear, such as how intellectual property would be
protected or what would be a conpany’'s recourse in the face of industrial
espi onage by nationals of another country.

Al t hough these panelists said they understood the inportance of
allowing certain legal rules to evolve over tine, they enphasized that a

bal ance must be struck that recognized business’ need for certainty. One
panelist said that his firm could operate without “certainty,” but that they
would like some “reasonable expectation of what would result if a |egal
di spute arises. ” At a very mninmum they would |ike to know which countries’

laws were going to apply.

Some panelists stressed that we need to acknowl edge that we are making
deci si ons and devel oping principles that will have a strong influence over our

future activities. These panelists rejected the notion that the ad hoc
agreenents entered into and the legal principles developed for this space
station will not bind us in the future. “We shoul d proceed as though what we
do now will be at least considered in future negotiations, " the panelist
explained, “there will be the usual disclainers [saying that these decisions
apply only to this first space station], but... as a practical mtter we need

to proceed as though we are [establishing inportant precedents].”

Panelists generally agreed that the two nost inportant donestic issues
for the United States would be: 1) which State’s laws would apply in a
particular situation; and 2)which current laws would apply to space without
speci al 1egislation. Al t hough neither of these concerns necessarily involves
t he devel opment of new | egislation, they both present serious problens. For
exanple, product liability law varies substantially from State to State. If a
person from Nevada is injured on the space station by equi pnent manufactured
aboard the space station by a Delaware corporation, which State has
jurisdiction over the injury and which State |aw does the judge apply?

In addition, there has to be a way to deterni ne which of the hundreds
of existing laws that might be applied to the space station should be so
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appl i ed. For exanple, we know that the Fair Labor Standards Act does not
apply to NASA enployees, but does it apply to other space workers? |f it does
apply, are these people limted to an 8 hour work day on the space station?
Furthermore, what about the Federal Tort Clains Act, Buy-Anmerica Act, U S
export |aws, patent laws, tax laws, and literally hundreds of other pieces of
| egi sl ation? How do we go about determ ning which of these many Federal as
well as State laws apply?

In order to answer these and nany nore sinilar questions, advocates of
preventive legislation argue that Congress should undertake a thorough
assessnment of current Federal and State |aw. This assessnment woul d determ ne
which [aws should be extended to the space station and which were linted to
the territory of the United States, and would clarify the role of State |aw
with respect to space activities.

D. The Wility of Analogies

Since the beginning of the space age, |awyers have debated whether and
to what extent the principles of international and commercial |aw already
found in air and maritime law could be applied to outer space activities.
Wor kshop partici pants agreed that the | egal principles enbodied in air and sea
| aw coul d not be transferred wholesale into the real m of space, but disagreed
over value of air and sea law principles as analogies to assist in the
devel opnent of a unique body of space |aw.

Some panelists objected in principle to the use of anal ogies, stating

that all anal ogies were nisleading. O hers objected on the nore specific
grounds that analogies did not take into consideration the technol ogical and
political circunstances unique to the space station. For exanple, they

pointed out that the nultinational nature of the space station has no
corollary in the air or sea, and that fundanental concepts such as state
sovereignty in national air space, the partially demlitarized nature of outer
space, and state responsibility for national space activities were not
i nt er changeabl e.

One panelist differed, saying, “Space is very nuch like the high seas.

Space objects are already very nuch |ike vessels on the high seas. . .Qceans and
space are both nedia for transportation, conmunication and they are both
repositories for resources. ” Al t hough the panelist adnmitted that, “.. .there

is a good deal of need for caution in trying to go too far with the anaogy
between nmaritinme law and space law,” he suggested that the way current
maritinme |aw applies to vessels night offer sonme useful insights with respect
to questions of jurisdiction over space stations.

Anot her panelist suggested that analogies, although defective in
certain respects, were useful for regulating interpersonal relationships. How

2 McDougal, et al., Law and Public Oder in Space, (Yale University Press,
1963) p. 227.
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nati ons conpensate injuries, keep track of and transfer personal property,
del egate authority, and punish mnor wongs on the space station need not
di ffer substantially from how these issues are resolved in the air or on the

hi gh seas.
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Il - ISSUES THAT REQUI RE | MVEDI ATE ATTENTI ON

The panelists generally agreed that some issues should be exam ned
now, although they disagreed as to what the nature or goal of such an
exam nati on should be. The issues discussed below were identified by a
majority of panelists as requiring imediate attention.

A Jurisdiction and Choice of Law

Alnost all legal disputes require that the parties answer three
questions: What nation has jurisdiction (the right to nake and enforce rules
of law) over a particular person, place, object, or issue? Wat court within
that nation is the appropriate court to resolve the specific dispute in
question? And, what is the appropriate law for this court to apply? Gven the
mul tinational nature of space station crews and the nodular nature of space
station technol ogy, jurisdiction and choice of law questions will need to be
exanm ned even before space station operations comence.

1) Jurisdiction
As discussed in the OTA background report (supra, p. 25),the concept
of jurisdiction raises many conplicated issues and may inply a nunmber of

different legal relationships. For exanple, nation A mght have jurisdiction
over a space station because the relevant nultilateral agreement declares this
to be the case. At the sane tineg, the courts of nation B may have

jurisdiction to adjudicate a specific case or controversy (e.g., where the
citizens of nation B are involved or where activities have an effect on the
territory of nation B, etc.) arising from activities conducted on nation A's
space station.

a) Jurisdiction Over the Space Station

Several panelists were quick to point out that the question of which
nation (or nations) has jurisdiction over the space station (or some part
thereof) raises issues that are predominantly political and technical, as
opposed to |egal. For this reason, these panelists thought that it was
unreasonabl e to assune that jurisdiction need be vested only in one nation.
O hers differed, saying that, particularly in the early years of station
operations, nultiple, perhaps competing, jurisdictions could make the space
station unmanageabl e.

0 The politics of jurisdiction - Some non-U S. panelists noted
that their countries did not wish to participate in a U S. space station, only
in an “international” space station. One panelist suggested that the goal of
the current negotiations should be to reach “an agreenent between equal
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partners,” and that: “[W] want to remain fully responsible for. .. [our]...
contribution to the international space station. That is to say, we'll retain
jurisdiction and control over... [our] . .. contribution, but. .. [we are]...
prepared to discuss...limtation[s]... [on this] . . . jurisdiction in order t.

permt the good functioning of the space station.

In order to encourage the success of this shared jurisdiction
approach, sone panelists favored an ad hoc resolution of problens by contract
rather than establishing nore general rules of |aw which would be enforced by
a recognized “authority.” It was believed that this ad hoc, contractual
resolution woul d di scourage the idea that one nation had the power to enforce
l aw and woul d encourage the belief that space station operation was a process
of negotiated power-sharing.

The concern over jurisdiction stemred in part from considerations of
national pride and prestige, and in part from concern over protecting val uable
i nformati on derived from research. Several panelists cautioned that their
countries did not intend to provide space station nodules dedicated to
research only to find that the United States patent laws could be used to
limt their exploitation of certain discoveries.

0 Jurisdiction and technol ogy - O her panelists noted that,
politics aside, technology nitigated against one nation maintaining
jurisdiction over an entire “space station. ” One panelist suggested that we
should pay homage to the old Ronman |aw axiom “ex facto sacro lex,” which
roughly translated means, those laws are best which respond to the facts. He
war ned: “Future space stations will not be single objects...they wll be
evolutionary objects...[or] ... ’'object assenblies’. *“ He pointed out that in
addition to the core space station, NASA's current plans already assune
conmpani on el enments such as free-flying platfornms and other | oose el enments such
as pol ar platforms. In the future, at least four classes of objects may exist
on or near space stations: shuttle-type vehicles that service or supply
stations, nodules that are permanently attached, npdules that may be attached
and detached, and free-flying platforns in simlar or intersecting orbits.

The panelist concluded that “the pluralistic and di spersed nature of

space station assenblies. . m ght lead . .to the establishment of different
...jurisdictional precincts. ” This would require nations to acknow edge that

...the space station has outgrown the single object concept which is the
basis of the Registration Convention, ” and that neither the Registration

Convention nor the 1967 CQuter Space Treaty contains an adequate working
definition of the term “space object. ”

Anot her panelist countered that although the Registration Convention

declared that only one state could register a space object, it allowed
separate agreenents on jurisdiction and control. “[SJuch an approach
[has]... considerabl e practical advantages, ” the panelist argued, “Minly it

woul d prevent the unnecessary fragnmentation of a space station assenbly into
numerous national territories. ”

b) Jurisdiction Over Cases and Controversies
Putting aside for the nonment the question of which country (or
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countries) would be designated by the space station agreement to exercise
sovereign jurisdiction, questions of how to determine a court’s jurisdiction
over specific cases and controversies nust also be addressed. One paneli st
pointed out that the U S. experience with the First Restatenent of Conflicts
showed that attenpts to devise jurisdiction-selecting rules in advance were

“inherently futile. " Such rules “though they fly the banner of certainty, in
fact. . . [create]. . great wuncertainty as courts and businesses try to...escape
from the inflexible dictates of those...rule.” This led the panelist to
conclude that we: “not only cannot but should not identify with any precision

which jurisdiction's rules should govern in advance. ”

The workshop participants did not attenpt to resolve the question of
whet her jurisdiction selecting rules were desirable; they did, however, point
out that treaties and other international agreements, private and quasi-
private contracts, and arbitration mght all be used to designate jurisdiction
i n advance. One panelist cautioned that because jurisdiction involved the
power of the state, private contracts which seek to linmt a state’s power have
often been held in disfavor.

An alternative to the case-by-case negotiation of jurisdiction mnght
be to entrust sone international body of experts such as the International Law
Commi ssion, the Hague Conference on Private International Law, or the United
Nations Conmittee on the Peaceful Uses of Quter Space to devel op general

principles in this area. Several panelists disagreed with this approach,
stating that attenpts to develop such rules in advance of actual cases and
controversies would be ill advised. They suggested that the sinplest and npst

practical approach was to encourage the slow devel opnent of customary |aw.

2) Choice of Law

a) International |ssues
International |aw does not attenpt to instruct courts as to which body
(or bodies) of |aw should be applied to cases and controversies arising from
space activities. Both the Quter Space Treaty and the Registrati on Convention
declare that a nation has jurisdiction over space objects that it registers
but neither treaty attenpts to address the choice of |aw question.

During the workshop, representatives from the business comunity
stressed that it was inportant to their firnms to know, in advance, which
nation’ s- -and in the United States, which State’s--laws would apply. One
panelist noted that, in its business contracts, it always specified which
State’s law would apply, so that in case of a dispute the firm had a clearer
understanding of the laws with which it would be dealing. Such specificity,
it was noted, would be desirable in space activities as well.

Anot her panelist argued that business’ desire for certainty night be

at odds with the concept of fairness; that is, “the idea that choice of |aw
shoul d sonmehow vi ndi cate fundanmental state interests even if you can't tell in
advance which state will be the npbst interested or which interests will be the

nost worthy.”
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Panelists identified many possible solutions to the “conflict of |aws”
questi on. One could apply: 1) the law of the state of registry; 2) the I|aw of
the forum where the plaintiff brings the case; 3) the law of plaintiff’'s
nationality; 4) the law of the defendant’s nationality; or 5) principles of
law comon to both jurisdictions (an extremely difficult admnistrative task).
Alternatively, one could follow the U'S.  corporate nmpdel and allow one
jurisdiction, such as Delaware, to energe as proper or convenient referent for
choice of I|aw. As with the question of jurisdiction, the workshop
participants examned a set of alternatives without attenpting to determn ne
whi ch woul d be npbst advant ageous.

In addition to identifying particular “conflict of law’ rules, the
panelists also exam ned the follow ng range of methods for Securing their
acceptance by the appropriate parties:

0 Private or quasi-private contracts - Many participants
thought that private or quasi-private (such as the NASA |aunch agreenent)
contracts were the nost practical solution since they would allow the rel evant
parties to design rules to govern specific activities and technol ogies.

0 Arbitration - Whet her specified in private contracts or
expressed nmore generally in international rules such as the International
Chanber of Commerce Rules’or the rules of the United Nations Conmittee on
I nt er nati onal Trade Law (UNCITRAL), “panelists generally believed that
arbitration provided a flexible alternative to preestablished “conflict of
law" rules.

0 Treaties or other international agreements - Sever al
panelists noted that nations could attenpt to determ ne in advance whose | aws
would apply to specific situations by negotiating formal nmultinational
agreenents. Al t hough nmpst panelists did not seem to have high confidence in
this approach, one panelist pointed out that, since a treaty would be the
“suprenme law of the land” in the United States, the United States mi ght use a
treaty to ensure conformity not only anong the signatories but also across the
50 States.

0 U.S. statutes - Since npst other nations would object to U S.
attenpts to limt the jurisdiction of its courts, US. statutes would be of
l[imted utility for designating jurisdiction. U.S. laws m ght be nore useful
for designating the applicable law in cases involving U S. nationals. The
United States might use its laws to declare that all U S. activities on the
space station would be governed by the law of one State (e.g. , Delaware or the

3 “In absence of any indication by the parties as to the applicable law, ;.4

arbitrator shall apply the | aw designated as the proper |law by the rul es of
conflict he deems appropriate.”

4 “Failing designation of the applicable law by the partieS, the Arbitral
Tribunal shall apply the law determined by the conflict of law rules which it
consi ders applicable. ”
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District of Colunbia).

0 Customary |aw - Instead of trying to solve “conflict of |aw
probl enms in advance, nations night nmake the decision to handle problens on a
case- by-case basis and encourage the devel opment of a customary |aw of space

conflicts. Such a course might be chaotic at first, but could stinulate
creative solutions to traditional problens. One might allow different choices
of law for different issues--e.g., one for crimnal |law, one for patent |aw,
etc. Alternatively, one mght encourage the practice of “depecage,” the

dividing of a single action into different parts, each controlled by a
separate | aw.

0 “No Law’ solution - One panelist pointed out that in the
early years of space station operations one attractive alternative nmight be a
“no law’ solution where each party accepts its own | osses. Such a regine
woul d be simlar to the current NASA policy of requiring shuttle customers to
wai ve the right to sue each other for damage to payl oads. Anot her paneli st
noted that “no law mght work if the only thing at risk was the property of
two space station participants; however, as soon as the law of interpersonal
relations was considered (torts, wills and estates, worknen' s conpensati on,
etc.) one needs a much nore sophisticated |egal regine. A representative from
i ndustry objected to the “no |aw’ approach because it would be inpossible to
predict the result of a legal action and therefore |acked the certainty (or at
| east predictability) so valued by firms.

b) Issues for the United States
The panelists were in general agreenment that the two nost inportant
issues for the United States were: 1) how to decide which of the Federal and
State laws currently on the books would apply to space activities; and 2) how
to resolve conflicts that arise between Federal and State |aws or between the
laws of the various States.

i ) Whi ch Laws Apply?

As noted in the OTA background report (supra, p. 33), Congress has
recently been trying to determ ne whether the patent |laws of the United States
currently apply in space. In 1981, Congress faced this same question with
respect to Federal crininal |law and decided to anend the U S Crimnal Code to
remove any confusion on this point. These two exanples illustrate the dil emm
whi ch nust be resolved for dozens of other pieces of |egislation. In each
case the follow ng questions nust be asked: Is it desirable for the law in
guestion to be applied to space activities? Can the law, as currently
written, be interpreted to apply to space activities? And, what legislative
or regulatory nodifications will be necessary to ensure that the protections
of the relevant law are available to, or denied, U 'S. nationals operating in
space?

Several panelists stressed that successful space conmerce woul d depend
on the extension to space of nmany of the laws we currently have on Earth. For
exanpl e, one panelist noted that the Uniform Conmercial Code is essential to
conmerce in the United States, yet many of its provisions when applied to the
space station would raise questions (How do we define personal property in
space? Real estate? Wiat is noveable, i movabl e?) that might require
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| egislation to resolve.

Sone legislation, such as the Fair Labor Standards Act, would cone
with restrictions--such as the 8 hour work day- -which mght seem inappropriate
to space. On the other hand, legislation such as the Death on the Hi gh Seas
Act might be desirable since it could be used to remove wongful death actions
fromthe jurisdiction of States, thereby solving in advance the problem of
conflicting State |aws. °

One panelist stressed the need to resolve these questions before space

station operations get underway. “It’s well enough to say that we have to have
a scientific understanding of these objects [before we address the |egal
probl enms]” he noted, “but when sonmebody dies up there and their next of kin
brings a lawsuit in one of the district courts of the United States, the issue
is going to [be] ‘“what | aw applies? because the law is different in 50
jurisdictions plus the Federal Death on the High Seas Act. ..The law isn't
going to wait until we get everything in a very nice, beautiful pattern so
that we can flesh it out with beautiful |aws that nobody objects to. Peopl e

are going to be sued.”

The panelist maintained that such problens nmust be resolved if we are
going to protect the space worker. “A lot of those people working up there
are going to be workers just like [Earth] -based workers. They’re going to
want to know whether they're entitled to Federal conpensation under workman's
conpensation |laws which are very liberal or whether they' re confined to state
wor kman’ s conpensation |aws which are much |ess beneficial.”

Anot her panelist agreed, pointing out that arbitration, a preferred
means for resolving conflicts between private firms or governnents, does not
work in personal injury cases. In many instances, the injured party will not
even be party to the arbitration agreenent.

ii) Choosing Between Federal and State Laws and Between the
Laws of the Various States
In the United States, Federal courts have primary and sonetines

exclusive jurisdiction over a limted nunber of issues. However, U.S. | aws
covering topics such as personal injury (tort), contract, property, secured
transactions, wongful death, wlls and estates, etc. , are predominantly State
| aw. Under the doctrine of Erie v. Tonpkins, when a Federal court hears a
case on one of these issues it applies State |law and dot Federal |aw. In
space it will be necessary to deternmine not only the power of States to pass
laws affecting space activities, but also, since State laws vary

substantially, to establish rules to help the Federal courts deternine which

5 Th.wongful death statutes of stases differ considerablpgny states use

a strict liability standard for wongful death, while others use a negligence
st andar d. Potential conflicts would be avoided if the Federal |aw were held
to control. The Death on the High Seas Act limits recovery to pecuniary

| osses. The wrongful death statutes of many States allow for |oss of
consortium or angui sh of next of Kkin.
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of several State laws would apply in a particular instance.

In order to avoid confusion, sonme panelists suggested that it mnight be
easiest to declare that one law applies (e.g., the law of the State of
Del aware) and, in essence, create a surrogate Federal |aw

One panelist pointed out that two recent pieces of |egislation--The
Quter Continental Shelf Lands Act,®and The Deep Water Port Act’--offered a
possi bl e precedent for the space station. In these acts, the question was how
to apply U.S. jurisdiction, including nunicipal law, to artificial islands or
floating rigs that were beyond the territorial jurisdiction of the United
St at es. This was a problem because many Federal statutes (e.g., the Federal
Tort Clainms Act, NASA Act, etc.) explicitly incorporate State |law or do not
preenpt State |aw. To resolve this problem and supply the necessary nunicipal
law, Congress declared State |law to be surrogate Federal |aw by nmaintaining
that the law of the adjacent State was the relevant State |aw. Al t hough no
State could be determned to be physically adjacent to the space station, it
woul d be possible to pick some State arbitrarily and declare that its |aws

apply.

B. Protection of Intellectual Property

The need to protect intellectual property was identified as one of the
nost significant and yet unresolved space station issues. Panel ists generally

agreed that, at least in the near term “The real noney...is going to cone
from know edge we get from space, and that know edge is going to be sonething
that [the] partners will wish to keep to thenselves. ” Thi s subject was seen

as having a significant effect on many aspects of the space station agreenent,
the technical design of the space station, and the international and donestic
| aws of the partners.

One panelist suggested that: “a foreign governnent mght not wish to
bring all of its technical data and its skilled people back through an
American receiving point if, in fact, there is a dispute about who owns trade

secrets, or patent rights. . . [because] . . bringing it back to U'S. jurisdiction
mght give the US. Governnent, or a private citizen acting through a lawsuit,
the right to seize those goods.” This, it was suggested, might lead to the

desire to develop technol ogical solutions, such as the ability to broadcast
encrypted data from the space station to the relevant country.

One U.S. representative noted that the issue was not sinply space
station operation; he was “very concerned that.. the United States. . not |ose
its superior position in. . technological advancenent,” because it is research
that drives technol ogy devel opnent and econom ¢ conpetitiveness. The panelist
noted that it was the managenent phil osophy of his firmto assune risk and to

643 U.S. C. 1331, et seq.

7 33 U.S.C. 1501, et seq.
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support innovative ideas, but this neant that intellectual property was a
prime asset of the conpany. He noted that his firmhad spent $500 million in
research and devel opnment in 1985, and that over the years, 25 percent of his
conpany’s sales had been generated by products which did not exist 5 years
ago. This conmitnent to research, he inplied, could not be nmaintained if
there were no way to protect that investnent.

Several other panelists from the United States identified three
i ndependent aspects of the intellectual property problem

0 Current NASA practices -

When NASA enters into a Joint Endeavor Agreenment with U S. firms, it
expects to get access to that firms equipment for a certain nunber of
flights. One panelist noted that: “inevitably in letting NASA use your
hardware and nake it work, there may be the need to transfer some background
technol ogy which is really a result of all the years of work that have gone
into the developrment of the experinent that you paid for out of your own
private stockhol ders funds.” This raised, in the mnds of several panelists,
questions regarding the governnent’s right to demand access to background
technol ogy and how this right would be exercised on the space station.

NASA also retains the right to use discoveries mde by the private
firmif the firm does not take advantage of such discoveries in a reasonable
time. Some panelists objected to the use of such “march in rights” clauses.
O hers thought that such clauses were not a problem since they were neant to
protect the public's investnent in space and that sufficient controls existed
to protect the firms.

0 The international nature of the space station -

Panelists fromall the countries represented at the workshop expressed
concern over the problens inherent in protecting intellectual property in the
crowded and nuch used |aboratories of the space station. Sone panelists
t hought that the problem of international crews night be managed by limting
the astronauts’ training so that they could do the experinments wthout
conprehending the proprietary technol ogy. One panel i st observed that: “There
is more to an invention than just know ng how t he knobs work,” Therefore, he
felt that these problens would not inhibit corporations from doing sonme R& in
space.

O her panelists strongly disagreed. They pointed out that this was
not |ike doing research on the shuttle. The ideal situation would be to have
researchers on the station for extended periods of time so that they could try
a variety of different experinents, not just turn a few knobs and then cone
back to Earth to exanine the data. This could not be done by partially
educated astronauts. Some suggested that this problem mght be resolved if
firms could send their own researchers to the space station nuch as MDonnel
Dougl as did when it conducted its electrophoresis experinments on the shuttle.

0 The nature of the U S. intellectual property |laws -
Sone panelists thought that U S. laws mght have to be nodified to
protect intellectual property in the unique space station environnent. One

panelist noted that on a crowded space station it would be so difficult to
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mai ntain secrecy that one nmight run into a definitional problem “If I sit
here with you | ooking over ny shoulder and start witing out ny fornula,” he
suggest ed, “l can't really claim that it’s a trade secret [because under
current U S law] | haven't really protected it.”

Ot her panelists worried about the lack of recourse for thefts of
intellectual property by nationals of other countries and suggested that such
consi derations should be addressed in the space station agreenent.

C. Consi stency in the Legal Regine

The operation of nultinational space stations and the devel opnent of
space commerce W ll increase the likelihood that new donestic |aws and
international agreenents will need to be devel oped. Many panelists warned
that care should be taken to ensure that such new rules and regul ations were
consistent not only with existing laws but also with broader national econonic
and foreign policy goals.

1) Us. Law

As the OTA background paper points out (supra, p. 38), small
i nconsi stenci es have already appeared in U S. laws dealing with space. For
exanpl e, Federal crimnal |laws apply to vehicles recorded “on the registry of
the United States, ” but the recent patent legislation (HR 4316) would apply
to vehicles wunder the “jurisdiction or control” of the United States.

Panelists cautioned that such discrepancies could result in unforeseen
problems, particularly since the Registration Convention states that the
person who registers a space object is considered to have jurisdiction and
control except where other international agreenents have been negoti ated.
Therefore, one mght register a space object without retaining jurisdiction
and control over it.

One panelist noted that since the Quter Space Treaty and other
i nternational space treaties use the language “jurisdiction and control, " it
was troubling to see the United States drafting legislation (such as the
recent patent |egislation and the 1984 Renpte Sensing Act) using the |anguage

“jurisdiction or control.” The wuse of the conjunctive “and” presumably
inplies- -as it does in maritime law -that a nation nust take sonme active steps
to exercise jurisdiction. Put sinply, “jurisdiction” is a set of rights and
responsibilities and “control” is the acknow edgnment and acceptance of those

rights and responsibilities through a series of affirmative actions.
Therefore, one could inply that a failure to exercise control might, in some
manner, affect jurisdiction.

The panelist noted that the use of the disjunctive “or” was confusing.
Was it neant to inply that either “jurisdiction” or “control” would be
sufficient to allow the exercise of U S laws? Mre practically, if nations
decl are security zones around their space stations- -a |likely safety neasure--
woul d another nation’s free-flyers come under the jurisdiction of the first
nation while in that nation’s controlled space? Qher panelists thought that
t hese questions could be resolved through careful drafting.
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2) International Law and Policy

According to one panelist, contradi ctions have been avoided in
international space |aw-including the |NTELSAT and | NMARSAT agreenents-- by
i ncorporating in each instrunment the fundamental provisions of the 1967 Quter
Space Treaty. The panelist urged that this process be continued and suggested
that donestic laws mght be nade consistent by repeating the fundanental
principles found in the 1958 NAS Act. Alternatively, the panelist urged the
devel opnent of: “sone institution, sonme central focal point in the governnent,
that is seeing to it that we do not pass space laws nationally that ar,i,
conflict with each other [or] ...US. Foreign Policy and its connection with
nati onal security.” Such a body might be sinmlar to the old National
Aeronautics and Space Council, in that it could have a highly trained,
per manent staff that would overlook all these issues and call attention to the
possibility of conflicts in national space |aws.

Another U.S. panelist disagreed with this approach, arguing that the
US. Constitution and the U S. corporate |aws supply all the direction we
need. “[Rather than].. having a central clearing house that sonehow puts
stanp of approval every time you neke a law, " cautioned the panelist, “you
shoul d develop laws for specific instances as they conme about on a concrete
case-by-case basis, only extending general principles. . .to the degree required
to achieve the certainty to allow capitalistic institutions to finance these
activities.”

Al though panelists disagreed on the value of international space
laws-- including the 1967 Quter Space Treaty--they agreed that, when necessary,
such laws should be kept brief and used to establish general principles.
Several panelists noted that the long and conplex Law of the Sea Treaty
offered an exanple of what nations should try to avoid.
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Il - FUTURE CONCERNS

Some issues discussed during the workshop were identified by the

panelists as being inportant, t hough- -due to technical or commerci al
considerations- -not requiring inmediate attention. Time did not allow a
t horough exami nation of all of these issues; however, panelists identified
product liability, export law, and civil procedure as deserving particular

attention in the future.

A PRODUCT LI ABILITY

Most wor kshop participants felt that as long as there were no “nade in
space” products being marketed, and as |ong as space station crews were small
and conposed predom nantly of government enployees, nost product liability
questions could be handled by a creative use of contracts. Neverthel ess, sone
panelists felt that as space research and comerce grow, so would the
i kelihood that people would eventually be injured or killed: 1) on the space
station by products mnufactured on Earth; 2)on Earth by products
manuf actured on the space station; and 3)on the space station by products
manuf actured on the space station. They believed that with the passage of
time, product Iliability was destined to beconme a nore inportant issue.
Current international space laws (1967 Quter Space Treaty and the Liability
Convention) discuss danmage caused by space objects in a way that applies to
states and intergovernnental organizations but has little relevance for
private citizens. Nati onal product liability laws, on the other hand, apply
to individuals but are, as one panelist pointed out, “a real zoo," varying not
only from country to country but within the regions of individual countries.
For this reason, several panelists felt there would be no clear |egal recourse
for individuals injured or killed on the space station.

Several panelists pointed out that national |aws were consistent in
neither the cause of action created by product liability nor the standard of
proof required for the plaintiff to nove his case forward. Currently, nost
jurisdictions rely on actions in tort for product Iliability; however, a
m nority have abandoned or relaxed privity® rules enough to allow actions to
be based on contract even though there is no direct contractual |ink between
the parties. Wth respect to the standard of proof, some States adhere to

*“Privity’ refers to the relationship between contracting parties. Acti ons
in contract can, for the nost part, only be brought by the parties to that
contract.
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strict liability while others rely on negligence. Sone panelists felt that
this mght make it difficult to develop consistent rules for the space
station.

In addition to conflicting national laws, the uncertain nature of
space station jurisdiction and the possibility of multiple jurisdictions make
the choice of law question extrenmely difficult for space station product

liability cases. There are three nmultilateral instrunents currently in force
on product liability cases on Earth: the Hague Convention’to deternine
applicable “conflict of law’ rules, the Council of Europe Convention'® and
the European Economic Conmmunity (EEC) Directive." Sone panelists thought
these instruments could offer guidance on how to resolve simlar problens that
m ght arise on the space station. For exanple, nations could, follow ng the

EEC Directive, enter into an agreenent to nodify their national |aws to adopt
a strict liability standard of proof for all product liability cases arising
from the space station. In addition, such an agreenent could also allow
nations to establish a ceiling on financial settlenents.

Sone panelists disagreed that existing conventions offered nuch in the

way of guidance: “To date, very little progress has been achieved in the
adoption of worldwi de international conventions dealing with substantive
product liability |aw. It seems. . quite unrealistic to hope for the early

adoption of an international convention on product liability as it pertains to
space stations. ”

Panelists identified the choice between “fault” (where the plaintiff
must prove the defendant acted with “negligence”) and “strict liability”
(where the plaintiff need only prove that an injury occurred and that injury
was caused by the defendant’s product) as being a key consideration for space

station-related product liability actions. One panelist pointed out that the
Liability Convention applies strict liability for damage on Earth or in the
at nrosphere but uses the nore relaxed fault liability concept for accidents or
injuries in space. Several panelists stated that this division existed

because a collision between two space objects would al nbst necessarily involve
two space powers, and the drafters of the Liability Convention believed that
the space powers would be in a position to determine fault. People injured in
the air or on the ground, on the other hand, would be “innocent bystanders”
who would lack the technical and financial resources to nmke such a
det ermi nati on.

Sone panelists thought that a simlar division would be appropriate
for the space station: “for products manufactured in space and sold on the
Earth. . you might apply strict liability. But, . . on the space station, one
m ght make the argunent that all the people up there accept a hi gher degree of

9 The United States is not a party to this treaty.
10 Ratified by only three nenbers.

11 In force beginning in 1988.
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risk, and therefore, if there is an equipnment mal function. . strict liability
woul d not apply [and the plaintiff should have to prove that the defendant was
negligent] .*“

Anot her panelist disagreed, arguing that with regard to products nade
in space, “there should always be a finding of fault associated with it, as
both the wusers and the producers are |liable to be very technically
sophi sticated and capable of naking these types of proof.”

Still other panelists felt that the standard of proof which applies to
the space station must be a political, not a l|egal choice. One paneli st
suggested that given the current legal environment in nost countries: “It is
totally unrealistic to go for an international instrument based on negligence.
What is nore realistic. . . is an instrunent based on strict liability, but with
a ceiling on financial settlenents. !

Wth respect to product liability, certain panelists were of the
opi nion that: “space was just not the issue.” They argued that space
| egislation could contribute little: “considering the situation of product
liability legislation in this country today, any reconmendation you nmake [with
respect to the space station] to Congress on product liability will probably
fall all apart, and so |I'mnot sure that there is anything specifically that
could be done for space today until the whole issue of product liability in
this country is resolved. ” O her panelists suggested that, in sone areas,
space offered no wunique difficulties. One panelist noted: “A German
manuf act urer mekes the deci sion whether he wants to market his product in the
State of Texas, or in the State of California, or in the United States at all,
and he makes that decision after he |ooks at the market, and he | ooks at his
return, and he | ooks at the exposure he gets under the product liability |aw
And the sane kind of analysis would go on [for space products] .*“

O hers thought that problens such as product liability were too big to

be solved with space |egislation. “Busi nesses [are failing] because they
can’t get insurance because of their product liability, and it’s a serious
thing that’s being addressed by Congress. ..space is just a little piece of
that business; right now, a very, very snall piece. [It does not make sense]
to recoomend. . . that there be special treatment for space. "

Still others strongly disagreed, arguing that, in the case of product
liability, if these issues were not resolved in a nore satisfactory manner
than they have been on Earth, this wll be a disincentive to industry.

Al t hough acknow edging that this was nore of a problem for manufacturing
rather than research, the panelists suggested that |egislating sone upper
limts on liability for space products would be a constructive step. It was
suggested that the Price-Anderson Act- -used to address the liability question
in the nuclear power industry--was an interesting nodel. Under Price-
Anderson, private firns would buy as much insurance as was available and the
governnment woul d agree to cover their liability over the available insurance,
up to a statutory linmt.

Al t hough acknow edgi ng that space was only a snall part of some very
large legal problens, several panalists expressed the hope that space conmerce
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could be a “clean broom for sweeping away many problens faced by the business

comunity here on Earth. “I think we’'re at a unique point in history” offered
one panelist, “W’'re able to not only fashion sonme rules under which we wll
live in space, but | think in doing so we also have the opportunity to fashion
some changes in the rules under which we Iive here on Earth. Let [our [ egal

activities] be a clean broom [that does nore than] sweep some cobwebs out of
space, ¢

B, EXPORT LAW

Panelists were virtually unaninous in their identification of export
law as an inportant concern and they regretted its om ssion from the OTA
paper. Mst felt that the subject was too conplicated to be discussed in the
short tine available at the workshop. Many expressed the opinion that a full
day could be profitably spent on this subject. Some of the aspects of this
problem that were identified as requiring further discussion included:

0 Transfer of technical data between space station nodul es.
Dependi ng on how jurisdiction was allocated on the space station, transfers
between national nodules could be regarded as inports or exports. One
panel i st suggested that should technical information pass from say, a
Japanese nmodule into a US. nmdule: “it would be an inport and once it’s
inported, if it’'s technical data, you have to have an export license for

export to take it back out of the country. O hers disagreed, arguing that
nost types of information passed between nodul es would not be technical data
under International Trade in Arns Regulations (ITAR) or Conmerce regul ations.

0 Equi pmrent  shi pped through the United States to the space
station. One panelist pointed out that bringing goods into the United States
to be launched on the shuttle does not require an inport |icense because of a
speci al exenption granted to NASA. Thi s exenption would not extend to other,

perhaps commercial, [|aunch organizations.

0 Status of products nade in space and delivered to foreign
countries. Panelists identified a nunber of questions that could result from
the shipment of “nmade in space” products to Earth. What woul d be the effect

of the jurisdiction of the nodul es? The nationality of the producer? The
fact that the product might first land in the United States on the shuttle and
then be shipped to the ultinmte destination?

0 Transfer of subconmponents between nations for eventual
incorporation in the space station. Under current plans, conmponents
ultimately destined for the space station wll be manufactured in many
countries. Several panelists felt that it was inportant to develop rules

which allowed the easy transfer of space station conmponents between nations.

0 Mul ti nati onal research and product devel opnment. The
mul tinational nature of the space station could, as one panelist pointed out,
lead to a situation where a German conpany and American conpany want to
cooperate to investigate some technol ogy, but, wunder US. law, the German
conpany would not know if it could buy the product wuntil after it was
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devel oped. Since the product does not exist now, there would be no regulation
in the Commerce Department, the Department of Defense, or in the State
Department that could be consulted, and these agencies would refuse to give an
opinion letter in advance.

C. CVIL PRCCEDURE

In arguing against attenpts to solve legal problenms in advance, one
panel i st observed that the only penalty for not devel oping appropriate |aws
was conflict. Since the function of courts is to resolve conflict, the
panelist felt that all that were required were appropriate procedures to grant
courts the power they would need to conduct the case.

Ot her panelists noted that some State procedural |aws would already
apply to space station conflicts. For exanple, using the “Long Arnf statute
of Texas, one could obtain jurisdiction over a person by service of process on
the Secretary of State of Texas if that person has made a phone call or sent a
letter or a telex into Texas. 12 Arguably, under Texas law, nerely controlling
the space station from the Johnson Space Center exposes all participants to
Texas jurisdiction. This led sone panelists to express the opinion that
unl ess such State |aws were restrained, they would have a disruptive effect on
space station operations.

Pondering the inherent difficulties of conducting pretrial

i nvestigations (discovery, deposi ti ons, interrogatories, etc.) concerning
space station activities, one panelist queried “How do |I get discovery? How
can | take testinmony?” The panelist suggested that lawers will need to

exam ne records (“conduct discovery”) that exist only on the space station, or
to obtain testinmony from individuals on the space station w thout bringing

t hem down to Earth. If SO then new rules of civil procedure nmay be necessary
which will supply the legal neans to force parties residing in space to conply
with specific court orders. If private lawyers are to bring lawsuits, then
certain procedural nmechanisnms nmust be put in place. Several panelists

suggested that this could be best acconplished by anmendnents to the Federal
Rules of G vil Procedure and the Rules of Evidence.

However, one panelist warned that anmending U S. Federal Rules of Civil
Procedure could run afoul of the Hague Conventions on the service of process
and the taking of evidence abroad. These conventions declare that certain
evidentiary procedures are the prerogative of the state. Therefore, foreign
countries can forbid the sending of interrogatories or attenpts to take
depositions by the nationals of other states. The Hague Conventions could be
seen as barring the taking of discovery on certain aspects of space station
activities if part of the station was under the jurisdiction and control of
anot her country. Arguably, if Congress passed new anendnents to the rules of

12 The U. S. Constitution requires that a person receive proper notice
("service of process’) of judicial proceedings that affect his or her person
or property.
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civil procedure, wunder the “Later in Tine Rule,” these would override the
treaties in the United States. However, in the absence of multinational
agreements, such laws would not be respected in other countries.

Sonme panelists felt that procedural questions were not really a
probl em since everyone would have to cone back through the United States on
the shuttle. Once in the United States, they would be subject to discovery
and service of process. O hers suggested that such thinking was exactly what
nost troubl ed our space station partners. The idea that foreign space station
partici pants mght have to run a gauntlet of U S. laws every tine they |anded
on the shuttle was viewed as dimnishing the possibility of successful
i nternational cooperation.
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'V - CONCLUSI ONS

Throughout the workshop, many panelists stressed that: 1) it was tine
to begin to examne the problens presented by the operation of nultinational
space stations; and 2) such an exam nation should proceed slowy, taking into
consideration the technical denmands of building large, permanently manned
space structures, the political demands of nultinational nanagenment, and the
eventual need to establish a “backdrop” of |laws and regul ati ons necessary to
protect the space worker.

Some panelists felt that |NTELSAT offered a good example of how to
approach the timng--though not necessarily the substance--of a nultinational
space station agreenent. | NTELSAT started slowy with interim arrangenents
that were essentially contractual joint ventures between the international
partners and the initial manager, COVSAT. After 7 years of experience, a nore
definitive arrangenent was negoti ated and | NTELSAT was given its own separate
| egal personality, privileges and inmunities, an arbitral nechanism and so
forth. Many panelists felt that it was inportant to ensure that early |egal
and adm ni strative space station agreenments contain the flexibility required
to take advantage of the trenendous anobunt of experience the organization wll
gain in its first few years of operation.

Most  panelists were skeptical of the need for new international
treaties, but nmany thought that a systematic investigation of space station
| egal issues would reveal that creative nultinational agreenments or selective
donestic legislation would be in order.

Finally, several panelists noted that when the first space-related

cases begin to occur, the courts will look first to congressional declarations
to resol ve conpl ex issues. In the absence of such congressional declarations,
courts wll be left to their own devices, creating |law and applying--or

m sappl ying --analogies fromair law and maritinme |aw. As one panelist noted:
“if Congress has anything to say [on this subject], it had better nake itself
cl ear now. “
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