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NO SHIRT, NO SHOES, NO STATUS: UNIFORMS,
DISTINCTION, AND SPECIAL OPERATIONSIN
INTERNATIONAL ARMED CONFLICT

MaJor WiLLiam H. FerreLL, 1111

The United Satesisininternational armed conflict with Country
X, a nation that harborsterrorist group Y. A U.S. Special Oper-
ations Force (SOF) has been tasked to conduct a direct action
raid to destroy a group Y terrorist cell in Country X. Both X and
Y forces have been declared hostile. Two days before the antic-
ipated raid, several reconnaissance teams are inserted to gather
information on the objective and to assume sniper positions to
support the follow-on raid force. These reconnaissance teams
are inserted wearing local civilian clothing to help avoid detec-
tion, and they will remainin civilian clothing throughout the mis-
sion to conceal their true identity. After two days of reporting
from near the objective, one of the reconnaissance teams identi-
fies a building where several members of Country X's armed
forces and terrorists from group Y conduct daily meetings.

The mission of the raid force isto kill or capture all members of
Country X's armed forces and terrorist group Y found at the
building. The reconnaissance teams are instructed that a sniper
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shot from one of the teams will initiate the raid on the building.
The raid force, wearing black jumpsuits with no indicia of rank,
service, or nationality, launches by helicopter into an insert
point, and then moves to an attack position just off the objective.
Wth perfect synchronization, a reconnaissance team sniper in
civilian clothing engages an unsuspecting terrorist, and theraid
force rushes in to complete the assault. The other reconnais-
sance teams, still in civilian clothing, provide overwatch and a
base of fire for the raid force.

|. Introduction

Current U.S. operations in Afghanistan against the war on terrorism
highlight the increased role special operations forces will likely play in
future conflicts. The above fictional scenario is typical of a mission that
special operations forces train for, and may be called on to perform, in
today’s world-environment. This scenario raises some important law of
war (LOW) considerations for U.S. forces. The LOW delineates criteria
that combatants must meet to gain prisoner of war (POW) status, and it
obligates combatants to distinguish themselves from civilians.? Further,
the LOW limits the conduct that combatants can engage in while dressed
in civilian clothing, violations of which may result in aloss of POW status
aswell as disciplinary action against the combatants and their superiors.?

First, thisarticle briefly discusses the two types of armed conflict and
how the type of armed conflict determines which body of the LOW
applies. Next, the article examines the issue of POW status, and how
obtaining this coveted statusisdirectly related to the LOW principle of dis-
tinction and the wearing of a uniform or some other fixed identifying
emblem. Insections VI and V11, this article examines the conduct of mil-
itary operationsin civilian clothes, and how this conduct could result in a
LOW violation (perfidy) or the loss of POW status (spying) depending on
the type of conduct engaged in. Finally, this article examines the Supreme
Court case, Ex parte Quirin,* and how the Court’s holding, though contra-

2. GenevaConvention Relativeto the Treatment of Prisoners of War, Aug. 12, 1949,
art. 4(A)(1), 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GPW].

3. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts, June 8, 1977, art. 37(1)(c),
1125 U.N.T.S. 3 [hereinafter Protocol 1].

4. 317 U.S. 1(1942).
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dictory to the current state of the LOW regarding distinction and spying, is
nevertheless binding on the U.S. armed forces.

I1. Typeof Armed Conflict

When analyzing a question under the LOW, one must first determine
whether the armed conflict in question isinternational or internal because
the type of conflict determines which body of the LOW applies. Interna-
tional armed conflicts, defined in Common Article 2 of the Geneva Con-
ventions of 1949,° trigger the entire body of the LOW, whereas conflicts
classified as internal, defined by Common Article 3 of the Geneva Con-
ventions,® do not. Thisarticle assumesthat the United Statesisin an inter-
national armed conflict with Country X.” As a result, the complete body
of the LOW appliesto the conflict, primarily the Hague Regulations,® the
four Geneva Conventions of 1949,° and Protocol 1.10

5. Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, Aug. 12, 1949, art. 2, 6 U.S.T. 3114, 75 U.N.T.S. 31
[hereinafter GWS]; Geneva Convention for the Amelioration of the Condition of Wounded,
Sick, and Shipwrecked Members, Aug. 12, 1949, art. 2, 6 U.S.T. 3217, 75 U.S.T.S. 85
[hereinafter GWS Sea]; GPW, supra note 2; Geneva Convention Relative to the Protection
of Civilian Personsin Time of War, Aug. 12, 1949, art. 2, 6 U.S.T. 3516, 75 U.N.T.S. 287
[hereinafter GC]. Common Article 2 of the Geneva Conventions defines international
armed conflicts as “all cases of declared war or any other armed conflict which may arise
between two or more of the High Contracting Parties, even if the state of war is not recog-
nized by one of them.” Article 1(4) of (Protocol ) expanded the definition of international
armed conflict to include “[a]rmed conflicts in which peoples are fighting against colonial
domination and alien occupation and against racist regimes in the exercise of their right of
self determination.” Protocol I, supra note 3, art.1(4). The United States specifically dis-
agrees with Article 1(4)’'s expansion of Common Article 2. See Michael J. Matheson,
Remarks in Session One:  The United Sates Position on the Relation of Customary Inter-
national Law to the 1977 Protocols Additional to the 1949 Geneva Conventions, 2 Am. U.
J INT'LL. & PoL’y 419, 425 (1987).

6. Common Article 3 defines internal armed conflicts as “[c]onflicts which are not
of aninternational character.” GWS, supra note 5, art. 3; GWS Sea, supra note 5, art. 3;
GPW, supra note 2, art. 3; GC, supra note 5, art. 3. A detailed discussion of the criteria
for meeting the definition of internal armed conflict is beyond the scope of this article.
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I1. Status

After determining the type of conflict, one must resolve the issue of
status. Statusis inextricably linked to all questions regarding the LOW
because status determines the duties owed or owing to people or objects,
or who or what may be lawfully targeted. For example, as discussed
below, POWSs are immune from prosecution for their lawful, pre-capture
warlike acts (combatant immunity).*2 Similarly, one may not target per-
sons characteri zed as noncombatants or civilians aslong as the noncomba-
tants refrain from actively participating in hostilities.’? As the opening

7. Theconclusionsof thisarticle could change substantialy if the scenario involved
internal armed conflict. TheDOD Law of War Program statesthat it isDOD policy to com-
ply with the LOW “inthe conduct of military operations and related activitiesin armed con-
flict, however such conflicts are characterized.” U.S. Der’'t oF Derensg, Dir. 5100.77,
DOD Law oF WAR PrograM para. 5.3.1 (8 Dec. 1998) [hereinafter DOD Dir. 5100.77].
Chairman of the Joint Chiefs of Saff Instruction 5810.01A, Implementation of the DoD
Law of War Program, likewise states:

The Armed Forces of the United States will comply with the law of war
during all armed conflicts, however such conflicts are characterized, and,
unless otherwise directed by competent authorities, the US Armed
Forceswill comply with the principles and spirit of the law of war during
all other operations.

CHAIRMAN OF THE JOINT CHIEFS oF STAFF, INsTR. 5810.01B, IMPLEMENTATION OF THE DOD LAw
oF WAR ProGrAM para. 4(a) (27 Aug. 1999) [hereinafter CICS| 5810.01B]. WhileitisU.S.
policy to comply with the spirit and intent of the LOW in al conflicts, exactly which prin-
ciples are so fundamental under the LOW that the United States will apply as a matter of
policy inal conflicts remains to be seen.

8. Hague Convention 1V Respecting the Laws and Customs of War on Land,
Annexed Regulations, Oct. 18, 1907, 36 Stat. 2277, T.S. No. 539 [hereinafter Hague Reg-
ulations]. The United States considers the entire body of the Hague Regulations to be
reflective of customary international law and binding on all parties, whether or not they are
signatories. U.S. Der'T oF ARMY, FiELD MANUAL 27-10, THE LAW oF LAND WARFARE para. 6
(18 July 1956) [hereinafter FM 27-10].

9. Seesupranote4.

10. See generally Matheson, supra note 5 (providing an in-depth discussion of
which articles of Protocol | the United States considers as either reflective of customary
international law or deserving of such status). While the United States has not ratified Pro-
tocol 1, the United States recognizes many of its provisions as customary international law
and the U.S. armed forces follow these provisionsin international armed conflict. 1d.

11. Commentary on the Protocol Additional to the Geneva Convention of 12 August
1949, and Relating to the Protection of Victims of Non-International Armed Conflicts 515
[hereinafter Commentary, Protocol 1].

12. Protocol I, supra note 3, art 37(1)(c).
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scenario primarily concerns the status of people, the following discussion
focuses on people instead of objects.

The status of lawful combatants is critical to members of the armed
forces because it brings with it the privilege of combatant immunity.
Combatant immunity protects lawful combatants, on capture, from prose-
cution under the capturing nation’s domestic law for pre-capture warlike
acts as long as these acts were performed in accordance with the LOW.13
As Bothe, Partsch, and Solf state in their commentary on Protocol |:

[Combatant immunity] provides immunity from the application
of municipal law prohibitions against homicides, wounding and
maiming, or capturing persons and destruction of property, so
long as these acts are done as acts of war and do not transgress
therestraints of therules of international law applicablein armed
conflict.

The Hague Regulations of 1907 were the first international convention to
define fully who qualified for combatant status, and conversely, noncom-
batant status.’> Article 4 of the Geneva Convention Relative to the Treat-
ment of Prisoners of War (GPW) built on this definition and is the current
authority for determining who is a lawful combatant.1® Article 4A(1) of
the GPW states:

A. Prisoners of war,’ in the sense of the present Convention,
are persons belonging to one of the following categories, who
have fallen into the power of the enemy:

13. See Major Geoffrey S. Corn, “To Be or Not to Be, That Is the Question” Con-
temporary Military Operations and the Satus of Captured Personnel, Army LAaw., June
1999, at 1, 14-15; see also Commentary, Protocol |, supra note 11, at 510.

14. MicHAEL BoTHE ET AL., NEw RULES FoRr VicTiMs oF ARMED ConFLicTs. COMMEN-
TARY ON THE Two 1977 ProTtocoLs ADDITIONAL TO THE GENEVA CONVENTIONS oF 1949, at 243
(1982). Conversely,

Civilians who participate directly in hostilities, as well as spies and
members of the armed forces who forfeit their combatant status, do not
enjoy that privilege, and may be tried, under appropriate safeguards, for
direct participationin hostilitiesaswell asfor any crime under municipal
law which they might have committed.

Id. at 244.
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() Members of the armed forces of a Party to the conflict as
well as members of militias or volunteer corps forming part of
such armed forces.*®

Thus, “[m]embers of the armed forces of a Party to the conflict”1° are
accorded POW status, and consequently combatant immunity, when cap-

15. SeeHague Regulations, supranote 8, arts. 1-3. TheHague Regulations provide
the following regarding who qualifies for belligerent status:

Article 1: The laws, rights, and duties of war apply not only to armies,
but also to militiaand volunteer corpsfulfilling thefollowing conditions:

(1) To be commanded by a person responsible for his
subordinates;

(2) To have afixed distinctive emblem recognizable at a
distance;

(3) To carry arms openly; and

(4) To conduct their operationsin accordance with the laws
and customs or war.

In countrieswhere militiaor volunteer corps constitute the army, or form
any part of it, they are included under the denomination “army.”

Article 2: The inhabitants of a territory which has not been occupied,
who, on the approach of the enemy, spontaneously take up armsto resist
the invading troops without having had time to organize themselvesin
accordance with Article 1, shall be regarded as belligerents if they carry
arms openly and if they respect the laws and customs of war.

Article 3: The armed forces of the belligerent parties may consist of
combatants and non-combatants. In the case of capture by the enemy,
both have aright to be treated as prisoners of war.

1d.

16. See Commentary, |11 Geneva Convention Relative to the Treatment of Prisoners
of War 51 (1960) [hereinafter Commentary, GPW] (“[T]he present Convention [GPW] is
not limited by the Hague Regulations nor does it abrogate them, and cases which are not
covered by the text of this Convention are nevertheless protected by the general principles
declared in 1907.").

17. Although the GPW uses the term “ prisoner of war” instead of the terms “lawful
combatant” or “combatant immunity,” it is understood under the GPW and the accompa-
nying commentaries that the term POW applies only to lawful combatants that have fallen
into enemy hands, and encompasses “combatant immunity.” Id. at 46-47; Commentary,
Protocol |, supra note 11, at 509; BoTHE ET AL., Supra note 14, at 233-34. Bothe states,
“The essence of prisoner of war status under the [GPW] is the obligation imposed on the
Detaining Power to respect the privilege of combatants who have fallen into its power.”
BoTHE ET AL., sSupra note 14, at 243-44.
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tured. Despite this language, however, further analysis reveals that mem-
bership in the armed forces of a party to the conflict is not the only
requirement to be a POW. Certain inherent requirements and responsibil-
ities concomitant with such membership must aso be met.

The term “member of the armed forces of a Party to the conflict”
implies several things. First, this term “refers to all military personnel,
whether they belong to the land, sea, or air forces’ of a State, and is gener-
ally considered to encompass the regular, uniformed armed forces of a
State.?® This term also connotes an organizational structure, a chain of
command, and ameans of identification.?? Article 4A(2) of the GPW pro-
vides further clarification. It accords POW status to:

Members of other militias and members of other volunteer corps,
including those of organized resistance movements, belonging to
a Party to the conflict provided that such militias or volunteer
corps, including such organized resistance movements, fulfill
the following conditions:

(@) that of being commanded by a person responsible for
his subordinates,

(b) that of having afixed distinctive sign recognizable at
adistance;

(c) that of carrying arms openly; [and]

(d) that of conducting their operations in accordance
with the laws and customs of war.??

18. GPW, supranote 2, art. 4A(1). Article 4 of the GPW provides for several cate-
gories of persons entitled to POW status in addition to Article 4A(1), which are not perti-
nent to this discussion. These include: members of militias and other volunteer corps
meeting certain criteria, id. art. 4A(2); “members of an armed force who profess allegiance
to a Government not recognized by a detaining power,” id. art. 4A(3); “persons who
accompany the force,” id. art. 4A(4); crews of ships and aircraft of the civil fleet, id. art.
4A(5); inhabitants of a non-occupied territory who rise up in a levee en masse, id. art.
4A(6); persons belonging to, or having belonged, to an armed force of an occupied territory,
id. art. 4B(1); and persons belonging to one of the above categories who are found in aneu-
tral or non-belligerent country and who must be interned under international law, id. art.
4B(2).

19. Id. art. 4A(2).

20. Commentary, GPW, supra note 16, at 51.

21. Id. at 51-67.

22. GPW, supranote2, art. 4A(2). Thesefour criteriaoriginally appearedin Article
1 of the Hague Regul ations and were incorporated nearly verbatim into Article 4A(2) of the
GPW. See also Hague Regulations, supra note 8, art. 1.
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Thus, members of militia or resistance forces who meet these four criteria
are accorded POW status just the same as a member of the regular armed
forces to a party to the conflict.

While Article 4A(2) of the GPW specifically does not apply to mem-
bers of the regular armed forces of a party to the conflict,?® the drafters of
the GPW crafted the four criteria of Article 4A(2) because they believed
these criteria were indicative of the characteristics inherent in the regular
armed forces of aState.* Bothe makesthe clearest statement on this point:

Other than the reference to the “armed forces of a Party to the
conflict” in Article 4A(1), the Geneva Conventions do not
explicitly prescribe the same qualifications for regular armed
forces. It is generally assumed that these conditions were
deemed, by the 1874 Brussels Conference and the 1899 and
1907 Hague Peace Conferences, to be inherent in the regular
armed forces of States. Accordingly, it was considered to be
unnecessary and redundant to spell them out in the Conventions.
It seemsclear that regular armed forces are inherently organized,
that they are commanded by a person responsible for his subor-
dinates and that they are obliged under international law to con-
duct their operationsin accordance with the laws and customs of
war.?

This only seems logical, since it would be unreasonable to accord POW
status, and the accompanying privilege of combatant immunity, to an orga-
nization that met a far lower standard than that met by the regular armed
force of a state. Thus, while Article 4A(2) does not apply to the regular
armed forces, thefour criterialisted therein do apply because these criteria
are already deemed inherent in the regular armed forces of a state.?®

On 7 February 2002, the United States made clear its position on this
matter when the White House announced that it considered the Geneva
Conventions applicable to Taliban detainees, but not to a Qaeda detain-

23. GPW, supra note 2, art. 4A(2)(b); Commentary, GPW, supra note 16, at 49.

24. Commentary, GPW, supra note 16, at 51-67; BoTHE ET AL., SUpranote 14, at 234-
35.

25. BoTHE ET AL., SUpra note 14, at 234-35.

26. Commentary, GPW, supra note 16, at 49.
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ees.?’ During a press conference on this matter, Mr. Ari Fleischer, the
White House Press Secretary, stated:

To qualify as POWSs under Article 4, al Qaeda and Taliban
detainees would have to have satisfied four conditions. They
would haveto be part of amilitary hierarchy; they would haveto
have worn uniforms or other distinctive signs visible at a dis-
tance; they would have to have carried arms openly; and they
would have to have conducted their military operationsin accor-
dance with the laws and customs of war. The Taliban have not
effectively distinguished themselves from the civilian popula-
tion in Afghanistan. Moreover, they have not conducted their
operationsin accordance with the laws and customs of war . . . .
In any case, the United States would always be covered by the
Geneva Convention, our military, because as | mentioned, under
Article 4, you haveto wear auniform, you haveto wear aninsig-
nia, carry your weapons outside, be distinguishable from the
civilian population, all of which covers our military.?

Clearly, the U.S. position isthat the four criteriaprovided in Article 4A(2)
are inherent in the definition of regular armed forces, and must be met by
combatants before they are afforded POW status.

V. Distinction

As discussed above, one of the prerequisites for gaining POW status
iswearing a distinctive sign or emblem.?® This requirement of identifica-
tioniscritical because it encompasses one of the fundamental principles of
the LOW—digtinction. The principle of distinctioniscodifiedin article 48
of Protocol |, which states:

In order to ensure respect for and protection of the civilian pop-
ulation and civilian objects, the Partiesto the conflict shall at all
times distinguish between the civilian population and combat-
ants and between civilian objects and military objectives and
accordingly shall direct their operations only against military
objectives.®

27. Press Release, Office of the Press Secretary, the White House, Status of Detain-
ees at Guantanamo (Feb. 7, 2002) (on file with author).
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Although the United States has not ratified Protocol 1, it treats
article 48 as customary international law.3!

28. 1d. A DOD Genera Counsdl briefing paper on this same matter states:

[The Taliban] are not the regular armed forces of any government.
Rather, they are an armed group of militantswho have oppressed and ter-
rorized the people of Afghanistan and have been financed by, and inturn
supported, aglobal terrorist network. They do not meet the criteriaunder
which members of militias can receive POW status either. To qualify as
POWSs, militias must satisfy four conditions: they must be part of amil-
itary hierarchy; they must wear uniforms or other distinctive sign visible
a adistance; they must carry arms openly; and they must conduct their
operationsin accordance with the laws and customs of war. The Taliban
have not effectively distinguished themselves from the civilian popula
tion of Afghanistan. Moreover, they have not conducted their operations
in accordance with thelaws and customs of war . . . . The Taiban do not
qualify under Article 4(a)(3) which covers “members of the regular
armed forces who profess allegiance to a government or authority not
recognized by the Detaining Power” because the Convention applies
only to regular armed forces who possess the attributes of regular armed
forces, i.e. distinguish themselves from the civilian population and con-
duct their operations in accordance with the laws and customs of war.

Memorandum from the Department of Defense General Counsel, to Military Departments
General Counselsand Judge Advocates General, subject: Background on Status and Treat-
ment of Detainees (7 Feb. 2002) (on file with author). The briefing paper references Arti-
cle 4(a)(3) because the United States never officially recognized the Taliban as the official
government of Afghanistan. Idat 8. Article4(a)(3) was specifically written for this sort of
situation and requires the armed forces of that “ unrecognized regime” to meet the same cri-
teria as that imposed on the regular armed forces of a party to be afforded POW status.
GPW, supra note 2, art 4(a)(3).

29. Id. art. 4A(2)(b).

30. Protocol I, supra note 3, art. 48.

31. SeeMatheson, supra note 5, at 425. Although Matheson does not mention arti-
cle 48, one can surmise the position of the United States based on Matheson’s comments
regarding articles 44 and 45. See Protocol |, supra note 3, arts. 44-45, 48. Matheson states
that the United States specifically rejects articles 44 and 45 because they reducetherequire-
ment for obtaining POW statusto carrying arms openly in some situations, thereby blurring
the distinction between combatant and civilian. Matheson states: “[W)]e support the prin-
ciple that combatant personnel distinguish themselves from the civilian population when
engaging in military operations.” Matheson, supra note 5, at 425. These comments indi-
cate that the United States considers distinction critical to the LOW.
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Theprinciple of distinctionisof fundamental importanceto the LOW.
Regarding Article 48, the Commentary to Protocol | states:

The basic rule of protection and distinction is confirmed in this
article. Itisthe foundation on which the codification of the laws
and customs of war rests: the civilian population and civilian
objects must be respected and protected in armed conflict, and
for this purpose they must be distinguished from combatants and
military objectives. The entire system established in The Hague
in 1899 and 1907 and in Geneva from 1864 to 1977 is founded
on thisrule of customary law.32

To understand Article 48 completely, one must read it in conjunction
with Articles 43, 44, and 50 of Protocol 1.33  Article 43 defines “combat-
ant,”3* Article 50 defines “civilian,”3> and Article 44 determines when the
distinction between the two must bein effect.3 Article 43(2) defines com-
batants as members of the armed forces of a party to the conflict and is
derived generally from Article 4 of the GPW.3" Article 43(2) states that
combatants are entitled to participate directly in hostilities, which is
intended to clearly codify the principle of combatant immunity that was
only implicitly mentioned in the Hague Regulations and the GPW.38 Arti-
cle 50 uses a negative definition of civilian—anyone not meeting the cri-
teriaof Article4A(2), (2), (3), and (6) of the GPW or Article 43 of Protocol
1.9 Article 44(3) of Protocol | reaffirms the principle of distinction by

32. Commentary, Protocol |, supra note 11, at 598.

33. SeeProtocol 1, supra note 3, arts. 43-44, 50.

34. Seeid. art. 43.

35. Seeid. art. 50.

36. Seeid. art. 44.

37. Seeid. art. 43(2). Article 43(1) of Protocol | states:

The armed forces of a Party to the conflict consists of all organized
armed forces, groups and units which are under a command responsible
to that Party for the conduct of its subordinates, even if that Party is rep-
resented by a government or an authority not recognized by an adverse
Party. Such armed forces shall be subject to an internal disciplinary sys-
tem which, inter alia, shall enforce compliance with the rules of interna-
tional law applicable in armed conflict.

Id. art. 43(1). Matheson’'sarticleissilent regarding the U.S. position on whether Article 43
of Protocol | reflects customary international law or deserves such status. See generally
Matheson, supra note 5.

38. Commentary, Protocol |, supra notell, at 510, 515.

39. Protocol I, supra note 3, art. 50.
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requiring combatants to distinguish themselves from the civilian popula-
tion during an attack or while preparing for an attack.*

These Articles of Protocal |, when read in conjunction with Article 4
of the GPW, sgquarely addressthe matter of armed forcesand identification.
Parties to the conflict must distinguish between combatants and civilians
when conducting military operations. Not only must partiesto the conflict
refrain from targeting civilians and civilian objects, they must also ensure
that their own combatants are distinguishable from civilians.** Thisinter-
relationship between the armed forces, civilians, identification, and com-
batant immunity has been accurately described as a “quid pro quo.”42
Only lawful combatants are entitled to the privilege of combatant
immunity. To qualify for this privilege, combatants must distinguish
themselves from the civilian population. While this eases an opponent’s
ability to identify the combatants as legitimate targets, it is the price to
obtain combatant immunity.*3

To summarize, the LOW places aduty on parties to a conflict to dis-
tinguish combatants from civilians. Thisisareciprocal duty, requiring all
parties to distinguish among enemy combatants and civilians when con-
ducting military operations* and to ensure a party’s own armed forces are
distinguishable from enemy combatants and civilians.*> This principle of
distinction is fundamental under the LOW and has been codified since the
Hague Regulations of 1907.46 This principle wasinherent in GPW Article
4 sdefinition of POW status*’ and carried through in the definition of com-
batant in Protocol I, Article 43.48 Further, Protocol | specifically
addresses this distinction again in Article 44(3), requiring combatants to
distinguish themselves during an attack and in military operations prepa-
ratory to an attack.*® As demonstrated in the following sections, distin-

40. Seeid. art. 44(3).

41. Seegenerallyid. art. 48 (indicating that distinction is a reciproca duty placed
on all partiesto the conflict); BotHe ET AL., supra note 14, at 281-83.

42. Magjor Geoffrey S. Corn, International and Operational Law Note, ArRmY Law.,
June 1999, at 35-37.

43. 1d.

44. BOTHE ET AL., SUpra note 14, at 282-84.

45, 1d.

46. Commentary, Protocol |, supra note 11, at 598.

47. See GPW, supra note 2, art. 4.

48. SeeProtocoal I, supra note 3, art. 43.

49. |d. art. 44(3).
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guishing combatants from civilians is critical because failure to do so
could result in violations of the LOW.

V. Uniforms

Regular armed forces and the wearing of uniforms appear to go hand
and hand. The GPW, however, does not specifically state that a person
must wear a uniform to be considered a member of aregular armed force,
at least not in the sense of a complete head-to-toe ouitfit that one normally
associates with regular armed forces. The Commentary to Protocol |
states:

The drafters of the 1949 Convention, like those of the Hague
Convention, considered that it was unnecessary to specify the
sign which members of the armed forces should have for the pur-
poses of recognition. It isthe duty of each State to take steps so
that members of its armed forces can beimmediately recognized
as such and to see to it that they are easily distinguishable from
members of the enemy armed forces or from civilians.>°

Thus, states are free to choose their armed forces uniform, so long asit is
readily distinguishable from the enemy and civilians.

In discussing the requirement for a distinct sign for irregular forces,
the Commentary says the sign, while substituting for the requirement of a
uniform, must be continuously worn and distinctive not only in the manner
of distinguishing the wearer from the civilian population, but also in that
all members of the group wear the same sign or emblem.>! The require-
ment that the sign distinguish the wearer from the civilian population does
not mean ageneral civilian population, but the specific civilian population
where the wearer isoperating. Further, the sign must be recognizable at a
comparable distance to that of atraditional uniform, and it must be “fixed”
in that it cannot be easily taken on and off.52 The Council of Government
Experts for the drafting of Article 4 of the GPW suggested that the lan-
guage should read “habitually and constantly display a fixed distinctive
sign recognizable at a distance.”®® The drafters rejected this proposal

50. Commentary, GPW, supra note 16, at 52.
51. Id. at 59-61.

52. Id. at 60.

53. Id. at 59-60.
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because they wanted to retain the “fixed distinctive sign” language first
used in the Hague Regulations. Additionally, the drafters indicated that
they considered the phrase “habitually and constantly” redundant with the
term “fixed” in thiscontext.>* Thus, it isapparent that the draftersintended
the term fixed to mean the same as habitually and constantly display.>®

What particular item or items will qualify as a uniform is far from
clear. Inregardto particular itemsof apparel, the Commentary to the GPW
provides. “It may be a cap (although this may frequently be taken off and
does not seem fully adequate), a coat, a shirt, an emblem or a colored sign
worn on the chest.”% That a cap may not be a sufficient sign focuses on
the requirement that the sign must also be fixed, in other words, not easily
removed. Conversely, the Commentary to Article 39 of Protocol |
(Emblems of Nationality) states:

In temperate climates it is customary for a uniform to consist of
regulation headdress, jacket and trousers, or equivalent clothing
(flying suits, specialist overclothes, etc.). However, thisisnot a
rule, and “any customary uniform which clearly distinguished
the member wearing it from a non-member should suffice.”
Thus a cap or an armlet etc. worn in a standard way is actually
equivalent to a uniform.5’

Thus, under the GPW, the Commentary says that a cap might be insuffi-
cient because it is too easily removed. Under Protocol I, however, the
Commentary considers a cap sufficient to be a uniform. This dichotomy
illustrates the extent to which thisremains agray areain the LOW.

It appears that the drafters of both the GPW and Protocol | intended
that combatants distinguish themselves from the local civilian population
with asign or emblem. To qualify, this sign or emblem must be fixed in
that it is not easily detached or removed. Further, fixed also denotes that
the sign or emblem must be constantly worn and not conveniently removed
by the combatant to blend in with the local population. Additionally, the

54. Id. at 59-61.

55. Id. at 59-60.

56. Id. at 60.

57. Commentary, Protocol |, supranote 11, at 468. This quotation isfrom the Com-
mentary discussing Article 39, Emblems of Nationality, which prohibits using enemy uni-
forms “while engaging in attacks or in order to shield, favor, protect, or impede military
operations.” Id. at 465-68. While discussing a different article in a different Convention,
this discussion is persuasive in determining what qualifies as an appropriate uniform.
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sign or emblem must be such that it does, in fact, distinguish the combatant
from the civilian population where the combatant is operating. Whileitis
unlikely that this requirement will impact the traditional armed forces uni-
form, it will impact those forcesthat only wear asign or emblem. Thesign
or emblem theseforcesrely on must be sufficiently different from the dress
of the civilian population to ensure their identification as combatants.

The drafters of both the GPW and Protocol |, however, did not indi-
cate that regular armed forces cease wearing traditional uniforms. In fact,
it is apparent that the oppositeistrue. Paragraph 7 of Article 44, Protocol
I, entitled Combatants and Prisoners of War, states: “This Article is not
intended to change the generally accepted practice of Stateswith respect to
wearing of the uniform by combatants assigned to the regular, uniformed
armed units of a Party to the conflict.”® Paragraph 3 of Article 44, Proto-
col I, relaxes the requirements for obtaining POW status for irregular
forces in certain conflicts short of international armed conflict, merely
requiring that such forces carry arms openly in certain circumstances.>®
Concern was so high that this paragraph would encourage regular armed
forces to stop wearing uniforms that the working group for Article 44
drafted paragraph 7 to reiterate the traditional rule that the wearing of uni-
forms is the primary means for armed forces to distinguish themselves
from civilians.®°

Asprevioudy noted, the drafters of the GPW considered adistinctive
sign or emblem as inherent to a regular armed force, thusits inclusion as
one of the four criteriarequired for irregular forces to gain POW status.%!
International law scholar Dieter Fleck expressed belief that Article 44(7)

58. Protocol I, supra note 3, art. 44(7). While the United States specifically objects
to Article 44 of Protocol | because it reduces the criteriafor obtaining POW statusin some
situations, see GPW, supra note 2, art. 4A(2)(b), the U.S. would likely not have qualmswith
paragraph 7 of Article 44. The United States has consistently stated that it supports the
principle that combatants must distinguish themselves from the civilian population while
engaged in military operations. Matheson, supra note5, at 425. Since paragraph 7 furthers
this principle by encouraging regular armed forces to continue to wear traditional military
uniforms, the United States would likely support this specific provision of Article 44. Id.

59. SeeProtocoal |, supra note 3, art. 44(3).

60. BoTHE ET AL., SUpra note 14, at 257.

61. Seesupra notes 23-26 and accompanying text.
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reflects arule of customary international law that requires members of the
regular armed forces of a party to wear auniform.5? Fleck states:

[Paragraph 7 of Article 44, Protocol 1] refersto arule of interna
tional customary law according to which regular armed forces
shall wear the uniform of their party to the conflict when directly
involved in hostilities. Thisrule of international customary law
had by the nineteenth century already become so well estab-
lished that it was held to be generally accepted at the Conference
in Brusselsin 1874. The armed forces listed in Article 4(1) of
the GPW are undoubtedly regarded as “regular” armed forces
within the meaning of thisrule. Thisisthe meaning of “armed
forces’ upon which theidentical Articles| of the Hague Regula
tions of 1899 and 1907 were based.®?

The GPW drafters, however, concluded that requiring a partisan or resis-
tance force to wear a complete uniform was an unobtainable goal .54 Thus,
the compromise wasthe fixed distinctive sign to distinguish the force from
civilians and the enemy. While this compromise relaxes the requirement
of the traditional uniform, it also reaffirms that combatants must clearly
distinguish themselves from the civilian population.

Having determined that lawful combatants must wear a uniform or
some sort of device or emblem to distinguish themselves from civilians,
the next issue is when the uniform or device must be worn to comply with
the LOW. Article 44(3) of Protocol | answers this question.®® The first
sentence of Article 44(3) obligates combatants to distinguish themselves:
(2) “while engaged in an attack”; and (2) in any “military operations pre-
paratory to an attack.”® Remember that Article 44(3) was written prima-
rily to address guerilla warfare situations,®’ thus the limitation on when
distinction from civilians is required. The drafters of Article 44(3)
believed that the danger to civilians would be greatest if guerillas wearing
civilian clothing could simply emerge from a crowd, produce weapons,
and begin firing.%® The drafters wanted to ensure that guerillaforces were
required to distinguish themselves from the civilian population in opera-

62. See Protocol |, supra note 3, art. 44(7); DieTer FLECK ET AL., THE HANDBOOK OF
HumMANITARIAN LAW IN ARMED CoNFLICTS 76 (1995).

63. Id.

64. Commentary, GPW, supra note 16, at 54-55.

65. Protocol I, supra note 3, art. 44(3). Similar to Article 44(7), the United States
would probably agree with the first sentence of Article 44(3) because it reaffirms the prin-
ciple of distinction. Seeid. arts. 44(3), 44(7). Matheson, supra note 5, at 425.
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tions preceding an attack. Despite Article 44(3)’s focus on guerilla opera-
tions, the drafters clearly intended Article 44(3) to apply to al combatants
in international armed conflict, whether members of the regular armed
forces or guerillas.%®

Requiring combatants to distinguish themselves “while engaged in an
attack” seems unambiguous.” The phrase “military operations prepara-
tory to an attack,” is open to debate.” Bothe assertsthat this phrase should
beinterpreted broadly based on the purpose of distinction, whichisto min-
imize danger to the civilian population. In this view, administrative and
logistical activities conducted before an attack should fall under the mean-
ing of the phrase because they are likely carried out close to the civilian
population.”> The Commentary only mentions that this phrase should

66. Protocol I, supra note 3, art. 44(3). The first sentence of Article 44(3), Protocol
I, states.  “In order to promote the protection of the civilian population from the effects of
hostilities, combatants are obliged to distinguish themselves from the civilian population
whilethey are engaged in an attack or in amilitary operation preparatory to an attack.” 1d.
But see Commentary, Protocol |, supra note 11, at 528 (“It is certain that the humanitarian
principle requiring appropriate clothing, applies throughout military operationsin all cases
which are not covered by the second sentence of this [paragraph 3 of Article 44].”). Itis
unclear what the Commentary to Protocol | means regarding appropriate clothing since, as
demonstrated earlier, the Commentary to Protocol | and the Commentary to the GPW con-
tradict each other concerning what items of apparel qualify as a uniform. See supra notes
56-57 and accompanying text.

67. BotHe ET AL., supra note 14, at 245-48.

68. Commentary, Protocol |, supra note 11, at 520-28.

The purpose of this rule, of course, is to protect the civilian population
by deterring combatants from concealing their armsand feigning civilian
non-combatant status, for example, in order to gain advantageous posi-
tions for the attack. Such actions are to be deterred in this fashion, not
simply because they are wrong (criminal punishment could deal with
that), but because this failure of even minimal distinction from the civil-
ian population, particularly if repeated, places that population at great
risk.

Id. at 533.
69. |d. at 527; BoTHE ET AL., Supra note 14, at 251-52.
70. Commentary, Protocal |, supra note 11, at 527.
71. 1d.
72. BoOTHE ET AL., SUpra note 14, at 252.
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cover “any action carried out with aview to combat,” "3 which isalessthan
helpful insight. Fleck issilent on thisissue.”

The second sentence of Article 44(3) may shed additional light onthe
meaning of “military operations preparatory to an attack,” because the two
criteria requiring combatants to distinguish themselves listed in sentence
two are remarkably similar to the criteria for combatant distinction listed
in sentence one.  Sentence two provides:

Recognizing, however, that there are situations in armed con-
flicts where, owing to the nature of the hostilities an armed com-
batant cannot so distinguish himself, he shall retain his status as
acombatant, provided that, in such situations, he carrieshisarms
openly:

(& during each military engagement, and

(b) during suchtimeasheisvisibleto the adversary whileheis
engaged in military deployment preceding the launching of an
attack in which heisto participate.”

By itsclear language, this sentence is an exception to the general rule con-
tained in Article 44(3)’s first sentence. This provision only applies in
occupied territories and in armed conflicts described in Article 1(4) of Pro-
tocol I—armed conflicts against colonial domination, alien occupation,
and racist regimes.”®  Commentators reviewed by the author are silent as
to why the drafters chose slightly different language for the criteriain sen-
tence one versus sentence two. Notwithstanding the limited application of
Article 44(3)’s second sentence, arguably one may apply the Protocol |
Commentary regarding the application of the criteria in sentence two in
general to the criteria of sentence one. Both sentences of Article 44(3)
address the same fundamental requirement—distinction—and both sen-
tences contain similarly worded criteria for determining when combatants
must maintain distinction.

Like the “while engaged in an attack” language in sentence one, the
phrase “during each military engagement” in the second sentence is fairly
unambiguous and not mentioned by the commentators reviewed by the

73. Commentary, Protocol |, supra note 11, at 527.

74. Seegenerally FLECK ET AL., Supra note 62.

75. Protocol |, supra note 3, art. 44(3).

76. FLECK ET AL., Supra note 62, at 77; BoTHE ET AL., Supra note 14, at 251-52.



112 MILITARY LAW REVIEW [Vol. 178

author. Sentence two's second criterion, however, receives significant
coverage, especially regarding the interpretation of the term “military
deployment.” Fleck states that Germany and severa other States under-
stand “military deployment” to mean “any movement towards the point
from which an attack is to be launched.””” The Commentary to Protocol
| supports this point, stating that the United States, the United Kingdom,
Audtralia, Canada, the Netherlands, and the Republic of Korea al made a
declaration of understanding regarding Article 44(3)’s second sentence
that “the term ‘ deployment’ signifies any movement towards a place from
which an attack isto be launched.” ”® The Commentary to Protocol | inter-
prets this understanding to mean that deployment begins when combatants
move from an assembly or rendezvous point with the intention of advanc-
ing on their objective.” Other countries (such as Egypt, Qatar, and the
United Arab Emirates) and the Palestine Liberation Organization under-
stand the phrase to only cover the final movements to firing positions or
the moments immediately before the attack.8% Although these are just
examples of some of the countries mentioned, they illustrate that countries
typically not known for adhering to the LOW are the ones backing the later
interpretation.

Bothe supportsthe view of the United States and the United Kingdom
as correct when considered in light of the rule’s objective, the protection of
civilians. Bothe quotes Dr. Hans Blix, head of the Swedish delegation,
who stated:

If aguerillamovement were systematically to take advantage of
the surprise element that lies in attacking while posing as civil-
ians until—as one expert said “a split second before the
attack” —it would inevitably undermine the presumption, which
is vital to maintain, namely that unarmed persons in civilian
dress, do not attack. The result of undermining or eliminating
this presumption is bound to have dreadful consequencesfor the
civilian population.8t

The Commentary to Protocol | sums up the varying understandings of the
term “military deployment” by indicating that the second sentence’s word-

77. FLECK ET AL., SUpra note 62, at 78.

78. Commentary, Protocol I, supra note 11, at 534 n.57; BoTHE ET AL., Supra hote
14, at 254.

79. Commentary, Protocol |, supra note 11, at 534-35.

80. Id. at 534; BoTHE ET AL., Supra note 14, at 254.

81. BoTHE ET AL., SUpra note 14, at 254.
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ing was a significant compromise among the Diplomatic Conference del-
egates and that “[t]he interpretation of theterm ‘ deployment’ remained the
subject of divergent views.” 8

If one considers the commentary on the meaning of “military deploy-
ment” in sentence two of Article 44(3) to apply to the interpretation of
“military operations preparatory to an attack” in sentence one, the meaning
of the latter phrase becomes clearer. Combatants are required to distin-
guish themselves from the civilian population not only during an attack,
but also when preparing for an attack. Preparing for an attack likely
encompasses making final preparationsin an assembly area before begin-
ning an operation as well as movements to a final assembly area before
commencing an attack. Considering the understanding that the United
States, United Kingdom, and other countries took regarding the phrase
“military deployment,” combatants must distinguish themselves earlier in
an operation, rather than later, to protect the civilian population and pre-
vent the dissolution of the principle of distinction.8% Thisisan extremely
unsettled area of Protocol |; many parties simply agreed to disagree on the
meaning of key phrasing.®*

Although portions of Article 44(3) remain unsettled, its application
can have serious implications for the U.S. armed forces. Failureto distin-
guish U.S. combatants from civilians properly “during an attack” and dur-
ing “military operations preparatory to an attack” is a violation of Article
44(3),85 and consequently, aviolation of the LOW. Article 86 of Protocol
| affirmatively obligates the parties to the conflict to prevent LOW viola
tions, and it sanctions commanders if they knew or should have known of
aviolation and failed to prevent it.8 Article 86 provides:

1. The High Contracting Parties and the Parties to the conflict
shall repress grave breaches, and take measures necessary to

82. Commentary, Protocol |, supra note 11, at 536

83. Id.

84. Id.

85. Protocol I, supra note 3, art. 44(3).

86. Id. art. 86. The United States supports the principles contained within Articles
86 and 87 of Protocol | and finds they are either reflective of customary international law
or deserve such status. Matheson, supra note 5, at 428. For a detailed discussion of the
evolution of the principle of command responsibility and the U.S. view on this topic, see
Major Michael L. Smidt, Yamashita, Medina, and Beyond: Command Responsibility in
Contemporary Military Operations, 164 MiL. L. Rev. 155 (2000).
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suppress all other breaches, of the Conventions or of this Proto-
col which result from afailure to act when under aduty to do so.

2. Thefact that a breach of the Conventions or of this Protocol
was committed by a subordinate does not absolve his superiors
from penal or disciplinary responsibility, as the case may be, if
they knew, or had information which should have enabled them
to concludein the circumstances at thetime, that he was commit-
ting or was going to commit such a breach and if they did not
take all feasible measures within their power to prevent or
repress the breach.8’

Importantly, Article 86 covers acts of omission aswell asacts of com-
mission. The drafters of Article 86 found that the 1949 Geneva Conven-
tions adequately covered acts of commission in their recitation of grave
breaches, but that they did not adequately cover acts of omission; hence,
the drafters included specific language at the end of Article 86(1).88 Arti-
cle 86(2) was included to tie the responsibility for LOW breaches to the
need for POW status,2® which requires members of an armed force to be
commanded by someone responsiblefor their conduct.® After all, the pur-
pose of mandating a “responsible commander” is to ensure that the force
complies with the LOW.1 A commander is subject to sanctions under
Article 86(2) if the following conditions are met:

(8 The superior concerned must be the superior of the subordi-
nate;

(b) The commander knew, or had information which should
have enabled him to conclude that a breach was committed or
was going to be committed; and

(c) The commander did not take the measures within his power
to prevent it.%

87. Protocol |, supra note 3, art. 86. Article 86 of Protocol | appliesto all breaches
of the LOW, not only to grave breaches. Commentary, Protocol |, supra note 11, at 1010-
11. For purposes of Pratocol I, grave breaches include those previously enumerated in the
Geneva Conventions of 1949, id. at 1009, aswell asthose outlined in Articles 11 and 85 of
Protocol 1. Protocal |, supra note 3, art. 85.

88. Commentary, Protocol |, supra note 11, at 1007-009.

89. SeeProtocoal I, supra note 3, art. 86(2).

90. GPW, supra note 2, art. 4.

91. Commentary, Protocol |, supra note 11, at 1011.

92. Id. at 1012-13.
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The Commentary to Protocol | specifically mentionsthefailure of combat-
ants to distinguish themselves in accordance with paragraphs 3 and 7 of
Article 44 as an example of a breach the drafters intended Article 86 to
address.®3

Article 87 of Protocol | complements Article 86. It requires com-
manders to prevent and report breaches of the Conventions and Protocol
and to discipline those under their command who commit violations of the
LOW. Article 87, entitled “Duty of Commanders,” states:

1. The High Contracting Parties and the Parties to the conflict
shall require military commanders, with respect to members of
the armed forces under their command and other persons under
their control, to prevent and, where necessary, suppress and
report to competent authorities breaches of the Conventions and
of this Protocol.

2. In order to prevent and suppress breaches, High Contracting
Parties and Parties to the conflict shall require that, commensu-
rate with their level of responsibility, commanders ensure that
members of the armed forces under their command are aware of
their obligations under the Conventions and this Protocol.

3. The High Contracting Parties and Parties to the conflict shall
require any commander who is aware that subordinates or other
personsunder his control are going to commit or have committed
a breach of the Conventions or of this Protocol, to initiate such
steps as are necessary to prevent such violations of the Conven-
tions or this Protocol, and, where appropriate, to initiate disci-
plinary or penal action against violations thereof %

Article 87 appliesto all commanders, regardless of their rank or level
of responsibility.®® Aswith Article 86, holding commanders responsible
for the actions of their subordinates is directly linked to the requirement
that combatants must be commanded by a “person responsible” to obtain
POW status.%® Article 87, however, goesfurther than Article 86, requiring

93. Seeid. at 1009.

94. Protocol I, supra note 3, art. 87.

95. Commentary, Protocol |, supranote 11, at 1019. Under Article 87, acommander
is defined as someone who “exercises command responsibility.” Protocol |, supra note 3,
art. 87.

96. Commentary, Protocol |, supra note 11, at 1018-19.
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commanders to “prevent,” “suppress,” and “report” breaches of the
LOW.%” Thus, commanders are not only liable for the underlying
breaches of their subordinates under Article 86, they may also be liable
under Article 87 for failing to prevent and report LOW breaches. Further,
Article 87(3) requires commanders to initiate disciplinary action against
subordinates who commit breaches of the LOW.%8

Department of Defense Directive (DODD) 5100.77, DOD LOW Pro-
gram, and Chairman of the Joint Chiefs of Saff Instruction 5810.01,
Implementation of the DOD LOW Program, further delineate the princi-
ples of educate, train, prevent, and report contained in Articles 86 and 87
of Protocol 1.%° To prevent LOW violations, these authorities require all
DOD components to establish a LOW program to teach al U.S. service
members their obligations and responsibilities under the LOW. Addition-
ally, these authorities require that all “reportable incidents’ 1% be reported,
investigated, and if warranted, corrected with disciplinary action.101

97. Protocol I, supra note 3, art. 87.

98. Commentary, Protocol |, supra note 11, at 1019-23.

99. See DOD Dir. 5100.77, supra note 7; CJCSI 5810.01B, supra note 7.

100. DOD Dir. 5100.77, supra note 7, para. 3.2 (defining “reportable incident” as
“[a] possible, suspected, or aleged violation of the law of war.”).

101. Id. para. 4; CJCS| 5810.01B, supra note 7, para. 4. For example, DOD Dir.
5100.77 states:

Itis DOD policy to ensure that:

(1) The law of war obligations of the United States are observed and
enforced by the DOD Components.

(2) An effective program to prevent violations of the law of war is
implemented by the DOD Components

(3) All reportable incidents committed by or against U.S. or enemy per-
sons are promptly reported, thoroughly investigated, and, where appro-
priate, remedied by corrective action.

DOD Dir. 5100.77, supranote 7, para. 4. These authorities also require, asamatter of pol-
icy, that the U.S. armed forces apply the“ spirit and principles’ of the LOW in all conflicts
no matter how they are characterized. DOD Dir. 5100.77, supra hote 7, para. 5.3.1; CJCSI
5810.01B, supranote 7, para. 4. Aspreviously mentioned, this article does not addressthe
applicable LOW in internal armed conflicts, but DOD Dir. 5100.77 and CJCS 5810.01B
may make many of the principles discussed in this article applicable to internal armed con-
flicts.
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While the heads of the DOD components, the Secretaries of the Mil-
itary Departments, and the commanders of the combatant commands are
all tasked with implementing this guidance, primary responsibility for
implementation of this policy falls to the commanders of the combatant
commands.1%?2 These authorities also require that legal advisers be made
available at appropriate levels of command to ensure that the U.S. military
operations are planned and executed in accordance with the applicable
LOW.1%3 Finally, DODD 5100.77 paragraph 6 provides detailed guidance
on the reporting requirements for LOW violations.1%

VI. Perfidy

The prohibition against perfidy was first codified in Article 23(b) of
the Hague Regulations.’® Perfidy means the breaking, or a breach, of
faith, and it devolves from the concept of chivalry that originated during
the Middle Ages.1% Ascodifiedin Article 37 of Protocol |, perfidy means
the abuse of a protected status under the LOW to gain an advantage over
the enemy.1%7 Article 37(1) of Protocol | states:

It is prohibited to kill, injure or capture an adversary by resort to
perfidy. Actsinviting the confidence of an adversary tolead him
to believe that he is entitled to, or obliged to accord, protection
under the rules of international law applicable in armed conflict,
with intent to betray that confidence, shall constitute perfidy.
The following acts are examples of perfidy:

(a) thefeigning of an intent to negotiate under aflag of truce or
of asurrender;

102. DOD Dir. 5100.77, supra note 7, para. 5.8.1; CJCS| 5810.01B, supra note 7,
encl. A, para. 3.

103. DOD Dir. 5100.77, supra note 7, para. 5.8.3; CJCS| 5810.01B, supra note 7,
encl. A, para. 3d .

104. See DOD Dir. 5100.77, supra note 7, para. 4.

105. Hague Regulations, supranote 8, art. 23 (b). Article 23(b) states, “[I]t is espe-
cialy forbidden . . . . [tJo kill or wound treacherously individuals belonging to the hostile
nation or army . . ..” Id. This provision stills applies as customary international law.
Commentary, Protocol |, supra note 11, at 431.

106. Fordham University, Medieval Sourcebook: Humbert de Romans, On Markets
& Fairs, c. 1270, available at http://www.fordham.edu/hal sall/source/1270romans.html
(lest visited Feb. 20, 2004).

107. BOTHEET AL., Supra note 14, at 203-04; Commentary, Protocol |, supra note 11,
at 430-35.
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(b) thefeigning of an incapacitation by wounds or sickness;
(c) thefeigning of civilian, non-combatant status; and

(d) thefeigning of protected status by the use of signs, emblems
or uniforms of the United Nations or of neutral or other States or
Parties to the conflict.108

The United Statesinterprets Article 37 of Protocoal | to reflect custom-
ary international law.1%° Theintent of Article 37(1) isto prevent the disso-
lution of certain fundamental protections under the LOW. As the
Commentary to Protocol | states, “ The central element of the definition of
perfidy isthe deliberate claim to legal protection for hostile purposes.” 110
If parties to a conflict were allowed to lure an enemy into an unfavorable
situation by feigning a protected status, respect for these protections would
slowly dissipate until they were meaningless, with fateful consequences
for the persons the LOW intends to protect.'! As aresult, Article 37(1)
limits perfidy to those actsinvolving the fundamental protections afforded
the wounded and sick, noncombatants or civilians, neutral parties, and
flags of truce or surrender. Notably, Article 37(1)(a)-(d) only provides
examples of prohibited acts of perfidy, not an exhaustive list.}1?

It is important not to confuse perfidy with legitimate ruses of war,
which Article 37(2) specifically permits.113 Legitimate ruses involve
deception, but not abreach of faith involving a protection applicable under
the LOW.* Further, Article 37(1) of Protocol | does not prohibit al acts
of perfidy that occur during armed conflict. Article 37(1) essentially

108. Protocol I, supra note 3, art. 37(1).

109. Matheson, supra note 5, at 425.

110. Commentary, Protocol |, supra note 11, at 435.

111. BoOTHE ET AL., Supra note 14, at 202-03.

112. Id. at 205.

113. SeeProtocol 1, supra note 3, art. 37(2). Article 37(2) of Protocol | provides:

Ruses of war are not prohibited. Such ruses are acts which are intended
to mislead an adversary or to induce him to act recklessly but which
infringe no rule of international law applicable in armed conflict and
which are not perfidious because they do not invite the confidence of an
adversary with respect to protection under the law. The following are
examples of such ruses: camouflage, decoys, mock operations and mis-
information.
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focuses on combat by only prohibiting those acts of perfidy that result in
the death, injury, or capture of an adversary.'*® Furthermore, the act of
perfidy must be the proximate cause of the death, injury, or capture of the
enemy.6  The Commentary to Protocol | considers this a specific weak-
ness of Article 37 because it may be almost impossible to determine where
to draw the line.'”  Additionally, if the intent of Article 37 is to prevent
the dissolution of certain fundamental protectionsunder the LOW, limiting
perfidious conduct only to those acts which result in death, injury, or cap-
ture of the enemy may not go far enough in ensuring respect for these pro-
tections. 18

The Commentary to Protocol | also suggests that an attempted act of
perfidy that Article 37(1) would prohibit (if the act were successful) should
likewise be prohibited. The rationale is that a party should not benefit
from thefailure of an otherwise punishable act.*® Fleck disagrees, saying
that failureto actually kill, injure, or capture the enemy through one of the
meanslisted in Article 37(1)(a)-(d) is not perfidious within the plain mean-

114. BOTHE ET AL., Supra note 14, at 206-07. Bothe states. “The essential distinc-
tion between perfidy and treachery on the one hand, and non-perfidious deception is that
the latter neither contravenes any specific rules of international law applicable in armed
conflict, nor invites confidence of an adversary with respect to protection under interna
tional law.” 1d.

115. Id. at 203-04; Commentary, Protocol |, supra note 11, at 432-33.

116. BOTHE ET AL., SUpra note 14, at 204.

117. Commentary, Protocol |, supra note 11, at 432-35.

118. BoTHE ET AL., Supra note 14, at 204. The Commentary to Protocol | acknowl-
edges that limiting prohibited perfidy to only those acts intended to kill, injure, or capture
createsagray areanot satisfactorily addressed by the current version of Article 37(1). The
Commentary states:

Moreover, it seems that a prohibition which is restricted to acts which
have a definite result would give the partiesto the conflict aconsiderable
number of possibilities to indulge in perfidious conduct which was not
directly aimed at killing, injuring, or capturing the members of thearmed
forces of an adverse party, but at forcing them to submit to tactical or
operational measures which will beto their disadvantage . . . people will
then bekilled, injured, or captured in the course of combat. It will be no
easy matter to establish a causal relation between the perfidious act that
has taken place and the consequences of combat . . . . This gray area
forms a subject of permanent controversy in practice aswell asin theory.

Commentary, Protocol |, supra note 11, at 432-33.
119. Id.
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ing of Article 37. Fleck submitsthat his position accords with the belief of
most parties who participated in Article 37's drafting.?°

The portion of Article 37 directly relevant to the fictional scenario at
the beginning of thisarticleis paragraph (1)(c), which prohibits thekilling,
injuring, or capture of an enemy by “feigning . . . civilian, non-combatant
status.” 1?1 Theoriginal International Committee of the Red Cross (ICRC)
draft of Article 37(1)(c) submitted to the drafting committeereads“the dis-
guising of combatants in civilian clothing.”1?? The drafting committee
found that the version of Article 37(1)(c) as it currently reads was more
accurate and comprehensive. While ultimately rejected, the proposed
ICRC draft indicates Article 37(1)(c)’s ultimate intent. Of note, commen-
tators consider the comma between the words “civilian” and “noncomba-
tant” in Article 37(1)(c) to be the conjunction “or” as reflected in the
French translation of Protocol 1.123

Aspreviously mentioned, Article 50 of Protocol | definesacivilian as
anyone not fitting Protocol | Article 43's definition of combatant.12*
Under Article 4 of the GPW and Article 43 of Protocol |, members of the
regular armed forces of aparty, and certain other categories of individuals,
are considered combatants.'>> An inherent characteristic of combatantsis
the requirement that they wear a distinctive sign or emblem, or somehow
ensure that they distinguish themselves from the civilian population.126
Thisisthe quid pro quo for being accorded combatant immunity.*?’ 1t fol-
lows then that combatants who fail to distinguish themselves from the
civilian population, or actually disguisethemselvesascivilians, are“feign-

120. FLECK ET AL., SUpra note 62, at 472.

121. Protocol |, supra note 3, art. 37(1)(c).

122. Commentary, Protocol I, supra note 11, at 436-37; BOTHE ET AL., Supra note 14,
at 205-06.

123. BoTHE ET AL., Supra note 14, at 206.

124. Protocol |, supra note 3, art. 50.

125. See GPW, supra note 2, art. 3; Protocol |, supra note 3, art. 43.

126. GPW, supra note 2, art. 4A(2).

127. See supratext accompanying notes 41-43.
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ing . .. civilian, non-combatant status,” 128 and if they kill, injure, or capture
the enemy as aresult, they have violated Article 37(1)(c).

In discussing Article 37(1)(c), the Commentary states:

A combatant who takes part in an attack, or in amilitary opera-
tion preparatory to an attack, can use camouflage and make him-
self virtually invisible against a natural or man-made
background, but he may never feign a civilian status and hide
amongst acrowd. Thisisthe crux of the rule.1®

It is understandable why thisis the crux of the rule. An increased protec-
tion for civilianswas one of the primary goals of the drafters of Protocol 1.
Once combatants begin disguising themselves as civilians, or failing to
distinguish themselves from civilians, to gain an advantage over the
enemy, civilians will become suspect and ultimately targets in interna-
tional armed conflict. Combatants cannot be expected to honor protec-
tions accorded under the LOW if their opponent continuously abuses these
protections to gain military advantage. Fleck made perhaps the strongest
statement the author found on the importance of Article 37(1)(c):

Of most importance in that respect is[Article 37(1)(c)], because
the feigning of civilian, non-combatant status in order to attack
the enemy by surprise constitutesthe classic case of “ treacherous
killing of an enemy combatant” which was prohibited by Article
23(b) of the Hague Regulations; it is the obvious case of dis-
graceful behavior which can (and should) be sanctioned under
criminal law as akilling not justified by the laws of war, making
it acommon crime of murder. Obscuring the distinction between
combatants and civiliansis extremely prejudicial to the chances
of serious implementation of the rules of humanitarian law; any
tendency to blur the distinction must be sanctioned heavily by
the international community; otherwise the whole system based
on the concept of distinction will break down.130

128. Protocoal |, supra note 3, art. 37(1)(c).

129. Commentary, Protocol |, supra note 11, at 438.

130. FLEck ET AL., Supra note 62, at 471. See also BoTHE ET AL., Supra note 14, at
205 (“[E]xample (c) reinforces the principle of distinction between combatants and the
civilian population and is therefore indispensabl e to the protection of civilians against the
hazards of war, aprincipal goa of Protocol 1.”).
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Statements such as these from Fleck and from the Commentary should
leave no doubt of the importance the international community places on
the fundamental principle of distinction.

Article 37(1)(c) doesnot, however, prohibit all acts of killing, wound-
ing, or capturing the enemy while attired in civilian clothing. Only the
wearing of civilian clothing with the intent to deceive the enemy that
results in his death, injury, or capture is perfidious conduct within the
meaning of Article 37(1)(c).*3* Theintent to deceive, instead of the wear-
ing of civilian clothing, isthe gravamen of the prohibition. One can think
of many instances where U.S. service members may have to defend them-
selves while wearing civilian clothing. For example, U.S. service mem-
bers could find their base camp under attack while in the midst of physical
training (PT) or lounging in their tent. The LOW obviously does not
reguire them to change from liberty attire into their uniforms before taking
up armsto defend themselves. Any resulting death or injury to the attack-
ersis not perfidious conduct because the service members are not wearing
civilian clothing with the intent to deceive the enemy.

Article 37(1)(c) must beread in conjunction with Article 44(3) of Pro-
tocol | to be understood fully.'3?  Both Articles 37(1)(c) and 44(3) caused
quite a bit of consternation within their respective drafting committees
because it appeared they directly conflicted with each other.33 As dis-
cussed above, Article 44(3) requires all combatants to distinguish them-
selves from the civilian population during an attack and in military
operations in preparation for an attack. The second sentence of Article
44(3), however, also reduces the requirement for POW status to the sole
condition of carrying arms openly in conflicts when the nature of the hos-
tilities (the conflicts enumerated in Article 1(4) of Protocol 1) prevents
combatants from distinguishing themselves from the civilian popula-
tion.134

Several delegations feared that combatants who complied with the
second sentence of Article 44(3) could still find themselves subject to a
charge of perfidy under Article 37(1)(c) if they killed, injured, or captured
the enemy. Thisis because they would likely be dressed in civilian cloth-

131. Protocoal I, supra note 3, art. 37(1)(c).

132. 1d. arts. (37)(1)(c), 44(3).

133. Commentary, Protocol I, supra note 11, at 521. The Commentary of Protocol
| states that Article 44 was “one of the most bitterly disputed Articles at the Conference.”
Id.

134. Protocol |, supra note 3, art. 44(3).
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ing while engaged in combat, and thus could be accused of feigning civil-
ian, noncombatant status. The last sentence of Article 44(3) was
specifically drafted to allay these fears: “Acts which comply with the
regquirements of this paragraph shall not be considered perfidious within
the meaning of Article 37, paragraph 1(c).”13® Thus, irregular forces
engaged in the conflicts outlined in Article 1(4) of Protocol | only need to
carry arms openly to distinguish themselves properly under Article 44(3).
If they do this, they cannot be charged with perfidy for feigning civilian,
noncombatant status under Article 37(c)(1).

VII. Spies

A charge of perfidy is not the only danger a combatant faces when
participating in armed conflict while wearing civilian clothing. Combat-
ants found in enemy-controlled territory while wearing civilian clothing
may be viewed as engaging in espionage and treated as spies. Spying is
not aviolation of international law or the LOW.13  The combatant caught
spying, however, is not entitled to POW status and is subject to the captur-
ing nation’s domestic laws.*3” Article 46 of Protocol | builds on the prin-
ciples enunciated in Articles 24 and 29 of the Hague Regulations,'38
stating in part:

(1) Notwithstanding any other provision of the Conventions or
the Protocol, any member of the armed forces of a Party to the
conflict who falls into the power of an adverse Party while
engaging in espionage shall not have the right to the status of
prisoner of war and may be treated as a spy.

(2) A member of thearmed forces of aParty to the conflict who,
on behalf of that Party and in aterritory controlled by as adverse
Party, gathers or attempts to gather information shall not be con-

135. Id.

136. BortHE ET AL., Supra note 14, at 264. Spying can aso involve wearing the
enemy’s uniform, instead of civilian clothing, while operating in enemy-controlled terri-
tory. In addition, wearing the uniform of the enemy may aso violate Article 39(2) of Pro-
tocol 1. See Protocol I, supra note 3, art. 39(2). The implications of Article 39(2) are
beyond the scope of this article. Notably, the United States specifically disagrees with the
prohibition on the use of enemy uniforms in military operations as provided in Article
39(2). Matheson, supra note 5, at 425; see also W. Hays Parks, Air War and the Law of
War, 32 A.F. L. Rev. 76 n.259 (1990).

137. BoTHE ET AL., Supra note 14, at 264.
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sidered as engaging in espionage if, while so acting, heisin the
uniform of his armed forces.®®

Articles 46(1) and (2), when read together, codify the customary rule
that the combatant found behind enemy linesin civilian clothing while try-
ing to gather information about the enemy is not entitled to POW status
and the accompanying combatant immunity.24° Consequently, this com-
batant is subject to trial and punishment under the capturing nation’s
domestic laws not only for espionage,** but also for any pre-capture war-
like acts. By itslanguage, Article 46 does not address espionage by civil-
ians. Civilian espionage remains subject to Article 29 of the Hague
Regul ations,142

Although Article 46(2) actually defines a spy by stating who is not a
spy, the definition is clearer than the one provided in Article 29 of the
Hague Regulations. Article 29 of the Hague Regulations defines a spy as
onewho acts* clandestinely or under false pretenses’ and exempts soldiers
who do not wear a “disguise.”*® While this language was intended to
encompass the wearing of civilian clothing by combatants within the def-

138. Article 24 of the Hague Regulations provides: “Ruses of war and the employ-
ment of measures necessary for obtaining information about the enemy and the country are
considered permissible.” Hague Regulations, supra note 8, art. 24. Article 29 of the Hague
Regulations states:

A person can only be considered a spy when, acting clandestinely or on
false pretenses, he obtains or endeavorsto obtain information in the zone
of operations of the belligerent, with the intent of communicating it to
the hostile party.

Thus, soldiers not wearing a disguise who have penetrated into the zone
of operations of the hostile army, for the purpose of obtaining informa-
tion, are not considered spies. . . .

Id. art. 29.

139. Protocol |, supra note 3, art. 46.

140. Mathesonis silent on whether the United States views Article 46 of Protocol |
as reflective of customary international law. See generally Matheson, supra note 5. The
United States, however, views Articles 24 and 29 of the Hague Regulations as reflective of
customary international law, FM 27-10, supra note 8, para. 6, and at a minimum is bound
by these provisions.

141. Convictionfor espionage hastraditionally been punished with death to provide
astrong deterrent to spying. Commentary, Protocol |, supra note 11, at 562-65; BoTHE ET
AL., Supra note 14, at 264-65.

142. BoTHE ET AL., Supra note 14, at 267.

143. Hague Regulations, supra note 8, art. 29.



2003] UNIFORMS, DISTINCTION, AND STATUS 125

inition of spying, it does not explicitly say s0.2% Under Article 46(2), the
key to the definition is wearing the uniform of the combatant’s nation.
Members of the armed forces of a party who wear their nation’s uniform
while gathering or attempting to gather information in enemy territory are
not considered spies. Conversely, amember of the armed forces not wear-
ing a uniform under such circumstances is considered engaging in espio-
nage and may be treated as a spy. Thus, Article 46(2) eliminates the
uncertainty of Article 29 of the Hague Regulations by substituting “in the
uniform of his armed forces’ for the “acting clandestinely or under false
pretenses” and “disguise” language of the Hague Regulations.'*®> The
thrust of this change is that a member of an armed force found in enemy
territory while not wearing his uniformis presumed to be “acting clandes-
tinely and under false pretenses’ 46 as provided in Article 24 of the Hague
Regulations.

The term “espionage” as used in Article 46(1) encompasses the
phrase “gathering or attempting to gather information” used in Article
46(2) and is at the heart of Article 46 as awhole.!*” As its the title indi-
cates, Article 46 is primarily intended to address spies, in which gathering
or trying to gather information is a critical component. While this may
seem obvious, it is a crucial component to defining espionage and spies
because Article 44(3) does not require combatants to distinguish them-
selves constantly from the civilian population. Article 44(3) only requires
combatantsto distinguish themsel ves during an attack and in military oper-
ations preparatory to an attack.'*® Thus, combatants may go into enemy
territory whilewearing civilian clothing, and as long asthey are not “gath-
ering or attempting to gather information” 4 and they properly distinguish
themselves as required under Article 44(3), they have neither engaged in

144. Commentary, Protocol I, supra note 11, at 562-67; BoTHE ET AL., Supra note 14,
at 265-66.

145. See Hague Regulations, supra note 8, arts. 29, 46.

146. Id. art. 24.

147. 1d. art. 46(1), (2).

148. See Protocol |, supra note 3, art. 44(3).

149. 1d. art. 46(2).
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espionage under Article 46, nor violated the principle of distinction under
Article 44(3).1%0 Thisideawas recognized by Bothe, who states:

Itis, therefore, not prohibited for a Party to the conflict contem-
plating a surprise offensive in a quiet sector, to infiltrate regular
commando units disguised as civilians into the territory of an
adverse Party, to liein wait until needed, provided, that its mem-
bers distinguish themselves from the civilian population when
the commando unit begins its preparation for a pre-planned sab-
otage operation after the major offensive has started.5!

Article 46 does not define the phrase “uniform of his armed
forces.” 152 |t was the general belief of the drafters that a uniform, as
referred to in Article 46, was the same uniform as defined elsewhere in
Protocol |. Thereport of the drafting committeefor Article 46 states“there
was no intent to define what constitutes a uniform, but any customary uni-
form which clearly distinguishes the member wearing it from a nonmem-
ber should suffice.”153 Thus, everything discussed above regarding what
is an appropriate uniform seems equally applicable here.

VIII. Ex Parte Quirin and U.S. Palicy

The Supreme Court case Ex parte Quirin'> further muddies the
waters regarding when combatants must distinguish themselves because it
isdirectly contradicted by Articles 44(3) and 46 of Protocol |. In Ex parte
Quirin, the Court decided whether the detention of eight Nazi saboteursfor
trial by military commission on charges of violating the LOW was in
accordance with U.S. law. During World War 11, a German submarine
landed these saboteursonthe U.S. east coast. When they landed, they were
wearing German Marine infantry uniforms, in whole or in part, and were
carrying explosives, fuses, and timing devices. Upon landing, they
promptly buried their uniforms, changed into civilian clothing, and pro-
ceeded to their pre-arranged rendezvous points. The Federal Bureau of

150. FLECK ET AL., supra note 62, at 98-99. Combatants that engage in this type of
activity in enemy territory, however, will likely lose their right to be treated as POWs. See
infra Section V111 (discussing the impact of Ex parte Quirin, 317 U.S. 1 (1942)).

151. BoTHE ET AL., Supra note 14, at 252-53.

152. See Protocol I, supra note 3, art. 46.

153. Commentary, Protocol |, supra note 11, at 566; BoTHE ET AL., Supra note 14, at
265.

154. 317US. a 1.
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Investigation subsequently apprehended all eight saboteurs before they
could carry out their missions.1%°

In determining that the detention of the eight saboteurs for trial by
military commission was in accordance with U.S. law, the Court first had
to determine whether the offenses the Nazis were charged with were, in
fact, violations of the LOW. Four charges were preferred against each of
the saboteurs: (1) violation of the LOW;6 (2) violation of Article 81 of
the Articles of War, defining the offense of relieving or attempting to
relieve, or corresponding with or giving intelligence to the enemy; (3) vio-
lation of Article 82 of the Articles of War, defining the offense of spying;
and (4) conspiracy to commit the offenses alleged in charges 1, 2, and 3.1/
In deciding that eight saboteurs clearly violated the LOW, the Court stated:

The spy who secretly and without uniform passes the military
lines of a belligerent in time of war, seeking to gather military
information and communicate it to the enemy, or an enemy com-
batant who without uniform comes secretly through the lines for
the purpose of waging war by destruction of life or property, are
familiar examples of belligerents who are generally deemed not
to be entitled to status as Prisoners of War, but to be offenders
against thelaw of war subject to trial and punishment by military
tribunal s.158

In reaching this conclusion, the Court relied heavily on the Hague
Regulations and the 1940 Rules of Land Warfare promulgated by the U.S.
War Department.®>® Paragraph 9 of the Rules of Land Warfare, using ver-
batim language from Article 1 of the Hague Regulations, defined lawful

155. Id. at 21-22.
156. Specification 1 of Charge | stated that petitioners:

Being enemies of the United States and acting for . . . the German Reich,
a belligerent enemy nation, secretly and covertly passed, in civilian
dress, contrary to the law of war, through the military and naval linesand
defenses of the United States . . . and went behind such lines, contrary to
the law of war, in civilian dress.. . . for the purposes of committing . . .
hostile acts, and, in particul ar, to destroy certain war industries, war util-
ities and war materials within the United States.

Id. at 23.
157. 1d.
158. Id. at 31.
159. Id. at 33-34.
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belligerents as, among other things, those who “carried arms openly” and
“wore a fixed distinctive emblem.” 160 Conversely, belligerents who
engaged in hogtilities while failing to meet these criteria violate the LOW
and were considered unlawful belligerents.11 Thus, the Court based its
decision, in part, on the principle of distinction. Combatants who fail to
distinguish themselves appropriately by wearing a fixed distinctive sign
and carrying arms openly are unlawful belligerents and not entitled to
engage in combat.162  From these sources, the Court concluded, “Our
Government, by thus defining lawful belligerents entitled to be treated as
prisoners of war, has recognized that there is a class of unlawful belliger-
ents not entitled to that privilege, including those who though combatants
do not wear ‘fixed and digtinctive emblems.’ ” 163

In commenting on specification 1 of charge 1, which alleged unlawful
belligerency in violation of the LOW, the Court stated:

This specification so plainly allegesaviolation of the law of war
asto require but brief discussion of petitioners’ contentions. As
we have seen, entry upon our territory in time of war by enemy
belligerents, including those acting under the direction of the
armed forces of the enemy, for the purpose of destroying prop-
erty used or useful in prosecuting the war, is a hostile and war-
like act. It subjects those who participate in it without uniform
to the punishment prescribed by the law of war for unlawful bel-
ligerents. By passing our boundaries for such purposes without
uniform or other emblem signifying their belligerent status, or by
discarding that means of identification after entry, such enemies
become unlawful belligerents subject to trial and punishment.164

It follows that the Court would find combatants who enter enemy territory
for whatever purpose, while not wearing their uniform or afixed and dis-

160. U.S.Der't oF WAR, FIELD MANuAL 27-10, THE RuLEs oF LAND WARFARE para. 9
(1 Oct 1940). Paragraph 9 of the Rules of Land Warfare was derived from Article 1 of the
Hague Regulations.  See also Hague Regulations, supra note 8, art. 1.

161. Exparte Quirin, 317 U.S. at 33-34.

162. Id. at 35.

163. Id.

164. Id. at 36-37.
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tinctive emblem, unlawful combatants who violate the LOW and are not
entitled to POW status.

Quirin’'s holding, however, actually conflicts with the Hague Regula-
tions, on which the Court, at least in part, rested its decision.16> Article 29
of the Hague Regulations specifically recognizes spying as a permissible
activity under the LOW.%6¢ Further, spying during armed conflict has long
been deemed permissible under customary international law.6” Nonethe-
less, Quirin finds that “the spy who secretly and without uniform passes
the military lines’ is an unlawful belligerent who violates the LOW.168
This assertion certainly clouds the holding in Quirin, at least as an inter-
pretation of the Hague Regulations.

The Court did not rely soldly on the Rules of Land Warfare and the
Hague Regulationsto reach its holding. The Court also relied on the Mil-
itary Law Manual issued by the War Office of Great Britain, the practice
of nations, and the legal writings of several authorities on international
law, to support its conclusion that the saboteurs violated the LOW.1%° The
Court stated:

By along course of practical administrative construction by its
military authorities, our Government has likewise recognized
that those who during time of war pass surreptitiously from
enemy territory into our own, discarding their uniform upon
entry, for the commission of hostile actsinvolving destruction of
life or property, have the status of unlawful combatants punish-
able as such by military commission. This precept of the law of
war has been so recognized in practice both here and abroad, and
has so generally been accepted asvalid by authorities on interna
tional law that we think it must be regarded asarule or principle
of the law of war recognized by this Government.17°

165. Id.

166. Hague Regulations, supra note 8, art 29.

167. Commentary, Protocol |, supra note 11, at 562.

168. Exparte Quirin, 317 U.S. at 31.

169. Id. at 35n.12. Theend of the footnote provides, “ These authorities are unani-
mousin stating that a soldier in uniform who commits the acts mentioned would be entitled
to treatment as prisoners of war; it isthe absence of uniform that renders the offender liable
totrial for violation of the laws of war.” Id.

170. Id. at 35-36.
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Not only doesthe Court state that it isU.S. Government policy totreat
as unlawful combatants those combatants that enter enemy territory, for
whatever purpose, while not wearing their uniforms, but also through the
last sentence of the above quotation, indicatesthisisaprinciple of custom-
ary international law. In the earlier case, The Paquete Habana,’! the
Court held that customary international law was ascertained by looking at
the practice of nations and the works of international jurists and writ-
erst’?>—the very authorities the Court relied on in reaching the decision in
Quirin.173

Bothe supports the position that Quirin’s holding is indicative of cus-
tomary international law, stating in his commentary on Article 44 of Pro-
tocol I:

Under the practice of States and customary international law,
members of the regular armed forces of a Party to the conflict
were deemed to have lost their right to be treated as prisoners of
war whenever they deliberately concealed their statusin order to
pass behind enemy lines of the adversary for the purposes of:

(@) gathering military information, or

(b) engaging in acts of violence against persons or
property. 174

Thus, Bothe concurs with the Quirin holding that the principle that com-
batants who cross enemy lines while wearing civilian clothing are not enti-
tled to POW status is reflective of customary international law.

Bothe does not, however, assert that this conduct amounts to a LOW
violation. Interestingly, Bothe cites Article 29 of the Hague Regulations,
paragraph 74 of Field Manual (FM) 27-10, and Quirin in support of this

171. 175U.S. 677 (1900).

172. Id. at 700-01.

173. Exparte Quirin, 317 U.S. 1 (1942).

174. BoOTHE ET AL., Supra note 14, at 256; see also Ex parte Quirin, 317 U.S. at 1.
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assertion.}”® Paragraph 74 of FM 27-10, the Department of the Army’s
Law of Land Warfare Manual, states:

Members of the armed forces of aparty to the conflict and mem-
bers of militia or volunteer corps forming part of such armed
forceslose their right to be treated as prisoners of war whenever
they deliberately conceal their status in order to pass behind the
military lines of the enemy for the purpose of gathering military
information or for the purpose of waging war by destruction of
life or property. Putting on civilian clothes or the uniform of the
enemy are examples of concealment of the status of amember of
the armed forces.1’

Thus, the current Law of Land Warfare Manual relied on by the U.S. armed
forces agrees in part with the holding in Quirin. Further, the language of
paragraph 74 of FM 27-10 isnearly identical to the language from the first
guotation from Quirin cited above, suggesting that the drafters of para-
graph 74 relied on Quirin’s holding in concluding that combatants found
behind enemy linesin civilian clothing are not entitled to POW status, and
consequently, combatant immunity. The important difference between
Quirin and FM 27-10, however, is that paragraph 74 does not state that
crossing into enemy territory while wearing civilian clothing is a LOW
violation. Thisaligns FM 27-10 with Bothe.1’”

Despite its apparently flawed analysis, the Quirin Court’s interpreta
tion of the LOW is binding on the U.S. armed forces. First, the Quirin
holding is based on customary international law due to its reliance on the
Hague Regulations, which the United States considers asreflective of cus-
tomary international law,1® as well as the practice of nations and the
thoughts of international legal scholars.1™ In the Habana case, the Court
held that customary international law is part of the federal law, and thus

175. Seeid. at 256 n.37; FM 27-10, supra note 8, para. 74; seealso Quirin, 317 U.S.
at 48.

176. FM 27-10, supra note 8, para. 74. Notably, paragraph 74 is not accompanied
by citations to relevant treaties as is customary within FM 27-10. Paragraph 1, FM 27-10,
states that this means such text is not binding on courts and tribunals applying the LOW,
but is evidence bearing on questions of custom and practice. Id. para. 1.

177. See Quirin, 317 U.S. at 48; BoTHE ET AL., Supra hote 14, at 256; see also FM
27-10, supra note 8, para. 74.

178. FM 27-10, supra note 8, foreword; para. 6.

179. Exparte Quirin, 317 U.S. at 31-35.
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applies as such.® The Court based a sizeable part of its holding on spe-
cific language derived from the Hague Regul ations, 8! atreaty to which the
United States is a party.1® Article VI of the Constitution provides that
treaties entered into by the United States are the supreme law of the
land.18 Since the ultimate authority of the Court isto interpret U.S. law,
of which treaty law is a part, its holding is binding on the United States.
Until the United States ratifies another treaty that supercedes the Hague
Regulations, or until the customary rule upon which Quirin is based
changes due to State practice, Quirin remains binding on the United
States. 184

Even assuming arguendo that the Court was mistaken in asserting that
its position reflected customary international law, its holding may never-
theless be considered the United States view regarding customary interna-
tional law on this topic. Aslate as 1980, the Court of Appeals for the
Second Circuit in Filartiga v. Pena-Iralal® rearticulated the general prin-
ciple that the domestic legal decisions of a nation are indicative of that
nation’s views regarding customary international law.18 At a minimum,
the holding in Quirin isthe United States view regarding the LOW princi-
pleof distinction and the LOW requirement concerning the wearing of uni-
forms.

Quirin significantly impacts U.S. forces because its holding directly
contradicts Articles 44(2), 44(3), and 46 of Protocol 1.187 Article 44(2) of
Protocol | provides specific protections regarding the loss of POW status:

While all combatants are obliged to comply with the rules of
international law applicablein armed conflict, violations of these
rules shall not deprive acombatant of hisright to be acombatant,
or, if hefallsinto the power of an adverse Party, of hisright to be
aprisoner of war, except as provided in [Article 1(3)-(4)].1%8

180. Paquette Habana, 175 U.S. at 34-35.

181. Exparte Quirin, 317 U.S. at 34-35.

182. U.S. DEP'T OF STATE, TREATIES IN FORCE: A LisT oF TREATIES AND OTHER INTER-
NATIONAL AGREEMENTS OF THE UNITED STATES IN FORCE ON JANUARY 1, 2001, at 454-55 (June
2000).

183. U.S. Consr. art. VI.

184. ExparteQuirin, 317U.S. at 1.

185. 670 F.2d 876 (2d Cir. 1980).

186. Id. at 880-81.

187. SeeExparteQuirin, 317 U.S. at 1; see also Protocol |, supra note 3, art. 44(2).

188. Protocol |, supra note 3, art. 44(2).
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Thus, a combatant can only lose POW status under Protocol | if he
failsto distinguish himself by carrying arms openly in a conflict described
in Article 1(4) or if he engagesin espionage.'® Article 46 states that com-
batantsfound in enemy territory whilewearing civilian clothing and “ gath-
ering or attempting to gather information” may be considered as engaging
in espionage and treated as spies.’® It follows that combatants found
behind enemy linesin civilian clothing while not trying to gather informa-
tion should not be treated as spies.

While this may initially seem irrelevant because combatants caught
behind enemy lines in civilian clothing will likely be treated as spies
regardless of their activity, there is a difference when Article 46 isread in
conjunction with Article 44(3).191 Thefirst sentence of Article 44(3) only
reguires combatants to distinguish themselves “when engaged in an attack
and in military operations preparatory to an attack.” %2 Thus, Article 44(3)
permits combatants entering enemy territory in civilian clothing aslong as
they distinguish themselvesin an attack and when preparing for an attack.
The fact that spying is not a violation of the LOW?!® further supports this
conclusion. Thisposition isalso supported by the previous quotation from
Bothe!® regarding the infiltration of combatants into enemy territory
while wearing civilian clothing to lie in wait for an upcoming offensive.

Under Article 44(2), combatants do not lose POW statusfor failing to
distinguish themsel vesin accordance with Article 44(3), although they can
be charged with aLOW violation.’®® Therefore, parties must affirmatively
prove that combatants are found behind enemy lines in civilian clothing
were gathering or attempting to gather information before considering the
combatants as spies. This is because Article 44(3) of Protocol | allows
combatants entering enemy territory in civilian clothing for purposes other

than spying.

The dichotomy between Articles 44(2), 44(3), and 46 of Protocol |
and the Quirin holding is illustrated by applying these provisions to Qui-

189. BoOTHEET AL., supranote 14, at 249. Article 46, while not mentioned in Article
44(2), isincluded within Article 44(2)’s meaning because Article 46(1) states that combat-
ants who engage in espionage lose their POW status. |d.

190. Protocol I, supra note 3, art. 46.

191. Id. arts. 44(3), 46.

192. Id. art. 44(3).

193. Commentary, Protocol |, supra note 11, at 562-63.

194. See supratext accompanying note 151.

195. SeeProtocol |, supra note 3, art. 44(2).
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rin'sfacts. The Nazi saboteurswere found in U.S. territory while wearing
civilian clothing.® They did not appear to fit the prohibition of Article
46, however, because they were not gathering or attempting to gather
information other than to identify their targets properly. They werein the
United States to blow up factories, not to commit espionage, afact demon-
strated by their possession of explosives, fuses, and timing devices.2®” If
they were not gathering information, but preparing to blow up industrial
targets, Article 44(3) permits their conduct, so long as they distinguished
themselves from the local U.S. population while they engaged in military
operations preparatory to the attack and during the attack. It is unlikely
that the Nazi saboteurs in Quirin would have satisfied Article 44(3)
because they buried their uniforms when they landed.'% Even if they
failed this requirement, they would still have been entitled to POW status.
Therefore, if Articles 44(2), 44(3), and 46 of Protocol | had been in effect
in 1940, the eight Nazi saboteurswould neither have violated the LOW nor
lost their entitlement to POW status. Under the holding in Quirin, the Nazi
saboteurs not only lost their status as POWSs, but they were also charged
with violating the LOW simply for being in enemy territory dressed in
civilian clothing.1®®

Thisdistinction between Quirin and Protocol | becomes clearer when
the Commentaries to Protocol | are considered. Recall the earlier quota-
tion from Bothe regarding the application of Article 44 of Protocol | that
was used to support the proposition that the Quirin holding was based on
customary international law:

Under the practice of States and customary international law,
members of the regular armed forces of a Party to the conflict
were deemed to have lost their right to be treated as prisoners of
war whenever they deliberately concealed their statusin order to
pass behind enemy lines of the adversary for the purposes of:

(c) gathering military information, or

(d) engaging in acts of violence against persons or prop-
erty.200

196. Exparte Quirin, 317 U.S. 1, 21 (1942).
197. Id.

198. Id.

199. Id. at 36.

200. BoTHE ET AL., Supra note 14, at 256.
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The second half of this quotation (intentionally omitted by the author
earlier), reads:

Nothing in Protocol | affectsthe application of the foregoing rule
relative to spies, but in the absence of para. 7, the provisions of
para. 3would probably have been construed to have affected the
rulerelative to attacks against persons and objectswhich are mil-
itary objectives. 201

Thus, according to Bothe, absent Article 44(7), Article 44(3) would
have changed the customary rule enunciated in Quirin—combatants
caught in enemy territory in civilian clothing lose their POW statusregard-
less of their intended activities. Article 44(7), which states, “This Article
is not intended to change the generally accepted practice of States with
respect to wearing of the uniform by combatants assigned to the regular,
uniformed armed units of a Party to the conflict,”2%2 keeps alive the cus-
tomary rule. Article 44(7) also limits the application of the first sentence
of Article 44(3), which states, “[C]ombatants are obliged to distinguish
themselves from the civilian population while they are engaged in an
attack or in amilitary operation preparatory to an attack.” 23

Bothe's assertion seems to accord with Quirin. In Quirin, the Court
held that the entering of enemy territory by combatants while dressed in
civilian clothing was an instantaneous offense. The Court stated:

Nor are petitioners any less belligerents if, as they argue, they
have not actually committed or attempted to commit any act of
depredation or entered the theater or zone of activity of military
operations. It is that each petitioner, in circumstances which
gave him the status of an enemy belligerent, passed our military
and naval lines and defenses or went behind those lines, in civil-
ian dress and with hostile purpose. The offense was complete
when with that purpose they entered—or, having so entered, they
remained upon—our territory in time of war without uniform or
other appropriate means of identification.2%4

201. Id.

202. Protocal I, supra note 3, art. 44(7).
203. Id. art. 44(3).

204. Exparte Quirin, 317 U.S. at 38.
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If Bothe's comment is taken literally, the customary rule, as enunciated by
Quirin, severely restricts the application of Article 44(2) aswell. Bothe's
assertion means that the customary rule, which results in a loss of POW
status for combatants found in enemy territory while wearing civilian
clothing, continues to apply despite Article 44(2).

Bothe does not totally emascul ate Article 44(3), however. Bothe does
not mention a LOW violation, as does Quirin. This is where Bothe and
Quirin part company. Under Quirin, being in enemy territory in civilian
clothing as a combatant is a LOW violation and results in a loss of POW
status. Under Bothe'sinterpretation, aswell as paragraph 74 of FM 27-10,
the combatant would lose his POW status but his conduct would not be a
LOW violation.

This distinction between Bothe and Quirin is critical because of the
impact of Articles 86 and 87 of Protocol I. Both Articles 86 and 87 place
an affirmative obligation on commanders to prevent LOW violations and
subject commanders to sanctions for knowingly allowing LOW viola-
tions.2% While the United States has not ratified Protocol I, it considers
Articles 86 and 87 either reflective of customary international law or
deserving such recognition.?® Further, both DODD 5100.77 and CJCS|
5810.01 require that all LOW violations be reported, investigated, and if
warranted, punished.?%” Since Quirin considers the placing of combatants
into enemy territory while wearing civilian clothing a LOW violation,
Articles 86 and 87 of Protocol | place an affirmative obligation on U.S.
commanders to prevent such conduct and to discipline those who engage
in such conduct. Commanders who know, or should know, that such con-
duct is taking place and fail to take all reasonable measures to stop it are
subject to disciplinary action aswell.

Clearly, the holding in Quirinisoutdated in the sense that it considers
entering enemy territory in civilian clothing a LOW violation. Articles
44(2), 44(3), and 46 of Protocol | reflect amore modern view of the LOW
inthisarea: alowing combatantsto wear civilian clothing in enemy terri-
tory so long as they distinguish themselves as required by Article 44(3).
Nevertheless, Quirin remains binding on U.S. forces because the United
States has not ratified Protocol |. While Bothe supports the Quirin Court’s

205. SeeProtocol I, supra note 3, arts. 86-87.

206. Matheson, supra note 5, at 428.

207. DOD Dir. 5100.77, supra note 7, para. 4.3; CJCS| 5810.01B, supra note 7,
para. 4a(3) and (4).
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assertion that entering enemy territory in civilian clothing resultsin aloss
of POW status, neither Bothe, nor anyone else, agree that thisis also a
LOW violation. This appears to be a case in which the United States is
placed under astricter standard than that required by Protocol | because of
its failure to ratify Protocol I.

IX. Conclusion

Returning to the opening scenario of this article, recall that there are
two groups of U.S. forces, the reconnaissance teams and the raid force.
The raid force appears to be in compliance with the applicable provisions
of theLOW. They arewearing black jumpsuitstypically worn by U.S. spe-
cial operationsforces, and thisisafixed, distinctive uniform or sign. They
aredl wearing the same thing, and the jumpsuitisfixed inthat it isnot eas-
ily removed. Unlesstheloca population of Country X wears black jump-
suits on a regular basis, black jumpsuits are sufficient to distinguish the
raid force from the local population as required by Article 44(3) of Proto-
col 1.2 Sincetheraid force members belong to aregular armed force that
meetsthe four criteriarequired under GPW Article 4, they are combatants
and entitled to participate directly in hostilities under Article 43 of Proto-
col 1.2%° Further, because the black jumpsuit is sufficient under Article
44(3), members of the raid force do not face any issues regarding perfidy
or espionage. They have complied with the quid pro quo by properly dis-
tinguishing themselves, and if they are captured, they are entitled to POW
status as members of aregular armed force under GPW Article 4.21° Addi-
tionally, Quirin has no impact because the members of the raid force are
wearing uniforms when they enter enemy territory.

The members of the reconnaissance teams are an entirely different
story. They are members of aregular armed force of a party to the conflict.
Assuch, they are required to distinguish themselves from the civilian pop-
ulation while engaging in an attack and in military operations preparatory
to an attack in accordance with Article 44(3).2Y As discussed previously,
the phrase “military operations preparatory to an attack” likely includes
any movement toward a place where an attack is to be launched,?*? which
in this case, encompasses the movement of the reconnaissance teams

208. Protocol I, supra note 3, art. 44(3).

209. Id.

210. Id.

211. Id.

212. See supra notes 65-76 and accompanying text.
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toward their overwatch positions. Thus, under Article 44(3), the recon-
nai ssance teams are required to distinguish themselves not only while act-
ing as a base of fire and overwatch during the raid, but also when moving
toward their overwatch positions. Their failure to do thisis aviolation of
Article 44(3) of Protocol 1.213

The reconnaissance teams will also violate Article 37(1)(c) if they
kill, wound, or capture any of the members of Country X's armed force.
Article 37(1)(c) prohibitsthekilling, injuring, or capturing of an adversary
while feigning civilian, noncombatant status.?* Even though the United
States has not ratified Protocol 1, it considers Article 37 as reflective of
customary international law.?'> The reconnaissance teams are feigning
civilian, noncombatant status by remaining dressed in civilian clothing
while providing abase of fire and overwatch during the conduct of theraid.
Therefore, the reconnai ssance teams would be guilty of perfidious conduct
in violation of Article 37(1)(c) if they kill, injure, or capture any member
of Country X's armed force.?16

Articles 86 and 87 of Protocol | place an affirmative duty on parties
and commanders to prevent and punish breaches of the LOW. If com-
manders know, or should have reason to know, that a breach of the LOW
will take place, they must stop it. If they fail to stop it, they are aso guilty
of aviolation of the LOW.2Y” Department of Defense Directive 5100.77
and CJCSI 5810.01 place similar obligations on U.S. commanders.?18
Since the commander of this mission should know that the reconnai ssance
teamswill violate both Article 44(3) and Article 37(1)(c), he cannot let this
part of the mission take place.?® If he does, he also violatesthe LOW and
is subject to sanctions.

The members of the reconnaissance teams may also face a charge of
espionage if they are captured before the raid takes place. They are com-
batants gathering or attempting to gather information in enemy territory,
and fall under the provisions of Article 46 of Protocol 1.2° As mentioned

213. Protocol I, supra note 3, art. 44(3).

214. 1d. art. 37(1)(c).

215. Matheson, supra note 5, at 425.

216. Protocal I, supra note 3, art. 37(1)(c).

217. Seeid. arts. 86-87.

218. See DOD Dir. 5100.77, supra note 7, paras. 5.5.2-5.5.5, 5.8.4, 6; CJCSI
5810.01B, supra note 7, encl. A, para. 3(f).

219. SeeProtocol |, supra note 3, arts. 37(1)(c), 44(3).

220. Seeid. art. 46.
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earlier, spying is not a violation of the LOW.??! Combatants, however,
caught spying are not entitled to POW status and may be prosecuted by the
capturing nation under its domestic law for espionage, as well as for any
pre-capture warlike acts.?22 A conviction for espionage traditionally
results in a death sentence.??

Ex parte Quirin further restricts the mission of the reconnaissance
team. The Quirin Court held that combatants who enter enemy territory
while wearing civilian clothing violate the LOW, whether they intend to
engage in espionage or adirect action mission.??* Further, thisisan instan-
taneous offense, subject to sanction as soon as combatants cross into
enemy territory.??® The Quirin holding specifically contradicts Articles
44(2), 44(3), and 46 of Protocol I, but since the United States has not rati-
fied Protocol 1, it is bound by Quirin.??® Thus, the reconnaissance teams
cannot enter Country X dressed in civilian clothing. While they could
enter Country X to gather information under Article 46 of Protocol |, Qui-
rinfindsthisisaLOW violation. Under Articles 86 and 87 of Protocol I,
U.S. commanders must prohibit the reconnaissance teams from entering
theterritory of Country X while wearing civilian clothing because, accord-
ing to Quirin, thisisaLOW violation.??’

Thisarticle attemptsto demonstrate the difficulty and intricacy of this
areaof the LOW. What constitutes an appropriate uniform and when com-
batants must distinguish themselves, continue to be areas of disagreement
among the parties to Protocol | as well as the commentators. For U.S.
forces, Ex parte Quirin further complicates this area, as this case takes a
more restrictive view of the LOW. The holding in Quirin has certainly not
kept pace with the LOW as evidenced by Protocol I. Further, Quirinissus-
pect considering its assertion that spying is a violation of the LOW,228
when clearly it isnot. Until the United States ratifies Protocol | or another
treaty that supercedes the Hague Regulations, or until State practice suffi-

221. Commentary, Protocol |, supra note 11, at 562-63.

222. BOTHE ET AL., supra note 14, at 264-65.
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ciently changes the customary international law on which Quirin relied,
Quirin remains binding on the United States.





